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A.

DECISION AND REASONS

Introduction

The Application

1.

This is an application under s 1292 of the Corporations Act 2001 (“the Act") lodged
with the Companies Auditors and Liquidators Disciplinary Board (*'the Board") by the
Australian Securities and Investments Commission ("ASIC™) on 12 June 2013. By the
application, ASIC asks the Board to cancel the registration of Mr Pino Fiorentino (“Mr
Fiorentino”) (a registered liquidator and official liquidator).

Section 1292(2)(d) provides:

“The Board may, if it is satisfied on an application by ASIC or APRA for a
person who is registered as a liquidator to be dealt with under this section that,
before, at or after the commencement of this section: ...

(d) that the person has failed, whether in or outside this jurisdiction,
to carry out or perform adequately and properly:

(i) the duties of a liquidator; or

(if) any duties or functions required by an Australian law to be
carried out or performed by a registered liquidator;

or is otherwise not a fit and proper person to remain registered as a
liquidator;

by order, cancel, or suspend for a specified period, the registration of the
person as a liquidator”.

The Application relates substantially to alleged actions of, or omissions by, Mr
Fiorentino in 2008 and 2009, whilst he was liquidator of a company which had been
known as Ella Rouge Beauty Pty Limited (ACN 088 005 538) (and which changed its
name to ERB International Pty Limited on 28 March 2008) (“ERB”).

In the Amended Statement of Facts and Contentions (“SOFAC”) filed on 12
December 2013, ASIC relies upon each of the two limbs in s1292(2)(d).

First, ASIC contends that Mr Fiorentino, as liquidator of ERB, failed to carry out or
perform adequately and properly the duties of a liquidator within the meaning of s
1292(2)(d) of the Act in relation to what are described as:

@ “the Proxy Issue” (allegations relating to Mr Fiorentino’s actions in relation to
notices of creditors meetings and in procuring proxies to vote at a meeting of
creditors);

(b) “the Transfer of Assets Issue” (allegations relating to Mr Fiorentino’s failure to
investigate a pre-liquidation disposal of business assets by ERB); and



9.

(© “General Conduct Issues” (miscellaneous allegations relating to the
liquidation),

as detailed in Contentions 1 to 23 and 25 of the SOFAC.

Secondly, ASIC contends that Mr Fiorentino is not a fit and proper person to remain
registered as a liquidator by reason of the matters in Contention 26 (which concern an
alleged failure by Mr Fiorentino to disclose a prior criminal conviction in his Form
908 “Annual statement by liquidator”).

The matter was heard over seven days, although the first four days (18 November
2013, 19 November 2013, 31 January 2014 and 3 February 2014) were not full hearing
days but were essentially taken up with adjournment applications.

Mr Fiorentino only appeared at the hearing during the adjournment applications. He
left the hearing room when the substantive hearing commenced. The matter
proceeded substantially ex parte.

Mr Peter Russell of counsel appeared for ASIC.

A brief overview of the issues

10.

11.

The Contentions involved detailed allegations concerning various different aspects of
the liquidation.

In order to understand ASIC’s real complaints about the manner in which the
liquidation was conducted, we set out below a brief overview of the key issues. To
some extent, these incorporate our ultimate findings. However, this section is only
intended as an introductory overview and our findings and the reasons for our findings
are set out in detail in our consideration of each of the Contentions below.

The transfer of assets issue

12.

13.

14.

Logically, this is the first and probably the most important issue. The background is
as follows.

In early 2008, ERB could not afford to pay a debt which it owed to the New South
Wales Office of State Revenue (“the OSR”) of approximately $464,000.00. Mr Ali
Hammoud ("Mr Hammoud"), the main director of ERB, was being advised by Mr
Elias Bastas ("Mr Bastas"), an accountant, who was proposing a restructure involving
the transfer of the business to a new company, but on the basis that the debts including
the OSR would be paid. Mr Hammoud spoke to a friend, Mr Babak Moini ("Mr
Moini"), who had had a successful outcome with Mr Fiorentino on a previous
liquidation, which had enabled him to keep his business. Mr Moini recommended that
Mr Hammoud consult Mr Fiorentino.

Mr Fiorentino advised Mr Hammoud that the business could be transferred to a related
third party and the company liquidated. However, he procured advice from Mr Julian
Svehla, barrister (“Mr Svehla”), which confirmed that this could only occur if the OSR
debt was taken over by the related company, or if ERB ensured that the sale of assets
was for a proper commercial value.



15.

16.

17.

18.

19.

20.

21.

22.

The directors proceeded to transfer ERB’s business (assets and liabilities) to a related
third party, Beauty World International Pty Limited (“BWI”). A purchase price of
“nil” was “paid”, on the basis that the assets, as acquired, matched the liabilities, as
assumed, (including asserted liabilities to the directors of ERB of $2.691m but not
including the OSR debt). We refer to this agreement as the “Business Sale
Agreement”.

On its face, the Business Sale Agreement was inconsistent with Mr Svehla’s advice.
First, ERB had transferred its business leaving the OSR debt with the insolvent shell.
Secondly, the Business Sale Agreement did not provide for the sale of assets at a
proper commercial value. It provided for the sale of assets worth more than $4m
without any payment of cash in return. Whilst the Business Sale Agreement purported
to “transfer” about $4m of ERB liabilities to BWI, this was legally ineffectual, so that,
in fact, ERB received, at best, a questionable contractual promise in return for the
transfer of $4m worth of assets.

In any event, a sale involving a transfer of all of the assets of ERB and an assumption
of some but not all liabilities was not what Mr Svehla had advised and was not
legitimate. Mr Svehla’s advice contemplated a proper sale at a commercial value (say
$4m cash). Had ERB received $4m cash, it could then have discharged its various
liabilities. If the sum was insufficient to discharge all liabilities, ERB would be
liquidated and the $4m would be utilised to give unsecured creditors a pro rata share
of the assets. If certain creditors had been paid prior to liquidation, those payments
could be clawed back as preferences to enable a pro rata distribution. The Business
Sale Agreement, on its face, sought to avoid this by BWI taking over some but not all
of the liabilities,

On 2 April 2008, ERB went into liquidation and the directors’ RATA showed assets of
only $1,678.00, with liabilities of about $2.6m, made up of directors’ loans of about
$2m, the debt to the OSR of $464,246 and a debt to the Australian Taxation Office
("ATO") of $56,294.

Thus, on its face, the transaction had the appearance of a phoenix transaction, whereby
the directors had preserved their business by transferring it to a related third party,
leaving the OSR liability in the ERB corporate shell.

The directors’ claims in the RATA that they remained substantial creditors of ERB
were also extremely suspicious, particularly as BWI had only just purported to take
over directors’ loans of more than $2m under the Business Sale Agreement.

Notwithstanding Mr Fiorentino’s knowledge of the terms of Mr Svehla’s advice, there
is no evidence that Mr Fiorentino challenged the directors at the outset about whether
BWI accepted liability for the OSR debt under the Business Sale Agreement, or that
he sought justification for the payment of the purchase price of nil, particularly where
a major aspect of the justification for that price was the asserted existence of directors’
loans, said to be taken over by BWI.

Mr Fiorentino sought legal advice in relation to the Business Sale Agreement from Mr
James Hamilton ("Mr J Hamilton"), solicitor, who advised him that the agreement
arguably required BWI to indemnify ERB in relation to all ERB’s liabilities (including
the OSR debt) and that the directors should be asked about this. There is no evidence

-3-



23.

24.

25.

26.

27.

28.

29.

30.

that Mr Fiorentino followed this advice at the time or attempted to ascertain any
justification for the directors’ assertion in the RATA that the OSR debt remained a
liability of ERB.

Mr J Hamilton also advised Mr Fiorentino that it may be possible to set aside the
Business Sale Agreement but that Mr Fiorentino needed to assess whether the sale
price was fair, including by obtaining advice about the market value of the assets
transferred. There is no evidence that Mr Fiorentino ever obtained such advice.

In May 2008, the OSR made a claim against BWI (the purchaser of the business) for
its debt on the basis of grouping provisions of the Taxation Administration Act 1996.
On being informed about this by Mr Hammoud, Mr Fiorentino directly intervened on
BWTI’s behalf in seeking to undermine the OSR’s claim against BWI. He actively
assisted the directors of BWI in seeking to defend BWI from the claim.

By September 2008, Mr Fiorentino had made investigations which caused him to form
the view that there was no justification for the directors’ loans claimed in the RATA.
The same investigations also undermined the legitimacy of the claimed $2.691m
loans, said to be taken over by BWI under the Business Sale Agreement. Unless these
loans could be substantiated (and there was no evidence that they were), the purchase
price paid by BWI for ERB’s business appeared to be understated by about $2m.

As at September 2008, Mr Fiorentino estimated a dividend to unsecured creditors of
ERB of 75c in the dollar. This assumed that BWI would indemnify ERB in relation to
all pre-liquidation liabilities (including the OSR debt).

In late 2008, Mr Fiorentino threatened action against directors and BWI in relation to
the indemnity (which included the OSR debt). BWI denied liability and asserted that
it was not worth suing. In January 2009, Mr Fiorentino settled all claims against BWI
and the directors in return for the sum of $60,000.00. He obtained no legal advice in
relation to the settlement and he did not have an adequate understanding of BWTI’s or
the directors’ financial position or the strength of ERB’s claims against BWI and/or
the directors.

By May 2009, Mr Fiorentino estimated a dividend to creditors of ERB of 14c in the
dollar. This reduction was largely due to the fact that the indemnity claim had been
compromised. In fact, even a dividend of this much (14 cents) depended upon ERB
recovering $330,000 from the OSR, on the basis that the pre-liquidation payments by
ERB to the OSR had been a preference.

As at 13 November 2009, Mr Fiorentino had realised $536,929.15 during the
liquidation of ERB, (substantially from tax and other refunds) the majority of which
had been applied as liquidators' remuneration and out of pocket expenses (totalling
$455,777.20). On 13 November 2009, Mr Fiorentino lodged a Form 578 with ASIC
requesting deregistration of ERB on the grounds there were no funds left to hold a
final meeting and the affairs of the company were fully wound up. On 24 January
2010, ERB was deregistered.

The creditors of ERB received no dividend in the liquidation. The OSR debt remained
unpaid.



The Proxy issue

31.

32.

33.

The Proxy issue deals with a number of allegations concerning Mr Fiorentino’s
dealings with creditors, primarily those creditors whose obligations were apparently
assumed by BWI under the Business Sale Agreement, including ERB’s employees and
the lessor of premises leased by ERB.

The Proxy issue covers Mr Fiorentino’s alleged failure to treat these persons as
creditors and his inconsistent acceptance of proxy votes from some of these persons.

Of greatest significance, in May 2008, Mr Fiorentino pre-completed 28 Proxy forms in
the names of ERB employees to vote in favour of approving his remuneration, despite
the fact that he had never treated them as creditors or provided them with any notice of
creditors meetings. He sent these Proxy forms to the director of ERB, Mr Hammoud,
to be executed. Mr Hammoud executed all of these and returned them. Mr Fiorentino
relied upon these proxies in the approval of his remuneration.

The general conduct issues

34.

It is not necessary to deal with these in any detail at this point. The general conduct
issues involve a variety of complaints regarding Mr Fiorentino’s actions as liquidator
of ERB, including his failure to disclose his “relationship” with Mr Hammoud in his
DIRRI*, the form and content of his reports to creditors and a failure to lodge a s 533
report in accordance with the provisions of that section.

Fit and proper person allegation

35.

36.

37.

38.

ASIC alleged that Mr Fiorentino is not a fit and proper person to remain registered as a
liquidator on account of his failure to disclose a conviction for an offence in his Form
908 statement dated 11 November 2011.

Pre-hearing events

Although the Application was served on 12 June 2013, the substantive Hearing did not
commence until 4 February 2014, having had a regrettably long and complex
procedural history.

The Application was served upon Sally Nash & Co, Lawyers, who accepted service on
behalf of Mr Fiorentino. On 14 June 2013, the Chairperson directed Mr Fiorentino to
file his response by 19 July 2013. On 18 June, Ms Nash sent a letter to Mr Fiorentino
informing him of the Application and that a pre-hearing conference was to be held on
25 July 2013.

Notwithstanding this, Mr Fiorentino subsequently went to Italy on a holiday and did
not return until 22 August 2013. In the meantime, the first pre-hearing conference was
held, at which Mr Fiorentino was represented by Ms Nash. Mr Fiorentino had not
complied with the direction to file his Response and no explanation was provided,
other than the fact that Mr Fiorentino was away. Notwithstanding this, the time for
filing the Response was extended.

! Declaration of Independence and Relevant Relationships.



39.

40.

41.

42.

43.

44,

45.

46.

In accordance with the normal practice of the Board, a hearing date was fixed (21
October 2013) and a further pre-hearing conference was fixed for 3 September 2013.
At that pre-hearing conference, Mr Fiorentino applied for a vacation of the hearing
date. That application was rejected.

On 12 September 2013, Mr Fiorentino again applied to vacate the hearing date. Based
upon the evidence filed in support of that application, the Chairperson vacated the
hearing date and fixed the matter for hearing on 18 November 2013. After that time,
the matter was prepared, substantially in accordance with the timetable.

At the commencement of the Hearing on 18 November 2013, Mr Tim Rickard of
Counsel, appearing on behalf of Mr Fiorentino, applied for a further adjournment of
the Hearing until February 2014. The basis of the application was to permit legal
representatives to prepare for the hearing. Mr Fiorentino asserted that he could not
afford legal representation at the Hearing but had been informed by his insurers as late
as 15 November 2013 that they had agreed to indemnify him for legal costs.

Whilst the Panel regarded the late application for an adjournment as most regrettable,
the Panel granted a further adjournment. The reasons for the Panel’s decision are set
out in the Decision dated 19 November 2013. The Panel adjourned the hearing to the
earliest possible hearing date in the New Year. Although the Panel’s initial preference
was 13 January 2014, that date proved impossible, particularly having regard to the
availability of witnesses. Ultimately, the Panel directed that the hearing would resume
on Monday 3 February 2014.

A few days before the 3 February 2014 Hearing, (on 30 January 2014), Mr Rickard
again applied for an adjournment on Mr Fiorentino’s behalf. The Panel refused the
adjournment. The reasons for the Panel’s decision are set out in the Decision dated 3
February 2014.

On 3 February 2014, Mr Fiorentino again applied for an adjournment, this time,
representing himself. The Panel refused the adjournment. The Panel gave reasons
orally. At Mr Fiorentino’s request, the reasons were reduced to writing and are set out
in the Decision dated 5 February 2014. Mr Fiorentino indicated that he wished to
challenge the Panel’s refusal to adjourn the matter and the Panel granted him an
adjournment for a day to do so.

Mr Fiorentino commenced proceedings in the Administrative Appeals Tribunal on 3
February 2014. A hearing took place at 9.30 am on 4 February 2014 and Mr
Fiorentino’s application was dismissed.

Mr Fiorentino attended the resumption of the Hearing before the Panel at 10.00 am on
4 February 2014. He attempted to address the Panel about a variety of matters, largely
seeking to cavil with the Panel’s refusal of his adjournment applications. The Panel
indicated that it intended to proceed with the Hearing, whereupon, Mr Fiorentino
departed. Thereafter, the Hearing proceeded in Mr Fiorentino’s absence?.

However, after the Panel handed down its findings on the Contentions, a sanctions hearing was convened and Mr Fiorentino attended that
hearing and made made oral submissions on appropriate sanctions.

-6-



47.

48.

49.

50.

51.

52.

53.

54.

55.

As the Board has stressed on a number of previous occasions, there is a very clear
public interest in Applications before the Board being determined as soon as possible,
consistent with the requirements of natural justice.

If the character, competence or behaviour of a practitioner justifies cancellation or
suspension of his or her registration, it is, ex hypothesi, desirable that the Board make
orders as soon as possible.

In our view, the public interest served by expeditious resolution of Board matters is
not limited to the need to protect the public from the actions of unfit liquidators or
auditors. There is a public interest in an efficient system for deregistering unfit
auditors and liquidators. It is undesirable that proceedings before the Board (which
are invariably private, so that members of the public only learn of them when the
Board publishes a determination) linger, unresolved, for an extended period. Members
of the public are entitled to expect that the Board will deal with allegations that a
respondent is unfit promptly and efficiently and to be able to know of the
circumstances as soon as is appropriate. Proceedings before the Board are quite
different in this respect, from private litigation, where a certain amount of delay may
be tolerated subject to making appropriate orders for costs.

At around midday on 4 February 2014, Mr Fiorentino sent an email to the Board
attaching a document entitled “To CALDB in the matter of Fiorentino”. The Registrar
provided a copy of this document to ASIC.

In that document, Mr Fiorentino makes a number of assertions.

He asserted that he was precluded at the hearing on 4 February 2014 from making
some “points of order” as to whether correct procedure was being followed and other
points which, in his view, were relevant for consideration by the Board. He referred to
a number of matters which he said he was denied from putting.

Mr Fiorentino was not precluded from making any appropriate application or point in
relation to the Hearing. The Hearing was due to proceed at 10.00 am on 4 February
2014, having already been delayed for 24 hours to permit Mr Fiorentino to go
elsewhere to challenge the Board’s rejection of Mr Fiorentino’s applications to
adjourn the matter.

At the resumption of the Hearing on 4 February 2014, Mr Fiorentino was asked to
inform the Board of his position. As the transcript reveals, Mr Fiorentino informed the
Board that he had made an application to the Administrative Appeals Tribunal. He
then commenced to make a series of requests and comments. Where appropriate, they
were dealt with. However, in large part, Mr Fiorentino was simply attempting to
reopen debate in relation to his failed adjournment applications. He said:

“I'd just like the Board to understand where I'm coming from because I don't
think the Board really understood it, you know. | think that you get lost in
minutia without seeing the big picture here and | would like to point that out, if
I may”.

Mr Fiorentino was informed that if he had an application for some order which the
Panel could make, he should make it but that the Panel was not prepared to have a

-7-



56.

57.

58.

59.

60.

61.

62.

63.

debate with him about matters which had been heard and determined on the previous
Monday or Friday. Mr Fiorentino then said that he withdrew his undertakings
previously given to the Board and that he intended to leave. He was strongly advised
to stay and deal with the Application. He then left the Hearing.

Otherwise, Mr Fiorentino’s document, sent to the Board on 4 February 2014, is largely
a repetition of matters which he raised with the Board at the hearing on 4 February
2014, and, in any event, is largely concerned with the question of adjournment and
irrelevant to the substantive issues with which this decision is concerned.

On 5 February 2014, Mr Fiorentino commenced proceedings against the Board in the
Federal Court of Australia challenging the Board’s refusal to adjourn the matter. The
hearing in that matter took place before Wigney J on 2 May 2014. Judgment in that
matter was handed down last Thursday, 19 June 2014. Wigney J dismissed Mr
Fiorentino’s application.

Evidence and submissions

As already stated, Mr Fiorentino was not present before the Panel at the substantive
Hearigg and the only evidence adduced before the Panel was the evidence tendered by
ASIC®.

We have considered to what extent the Panel can or should refer to material provided
by Mr Fiorentino to the Board pursuant to pre-Hearing directions.

Section 1294A of the Act empowers the Chairperson to hold pre-hearing conferences
at which the Chairperson may, on behalf of the Board, give directions about the
hearing of the matter, including directions as to the time within which evidence is to
be brought before the Board in relation to the matter and directions as to the procedure
to be followed at or in connection with the hearing.

In the present matter, the Chairperson made a series of directions pursuant to that
section, including directions as to the filing of a Response and the filing of statements
of evidence by Mr Fiorentino.

We have taken into account the Response filed by Mr Fiorentino as that document was
filed in accordance with pre-hearing directions under s 1294A which required a
Response for the purpose of defining the issues.

Section 216(9) and (10) of the Australian Securities and Investments Commission Act
2001 ("ASIC Act") provides:

“(9) A person who is entitled to be given an opportunity to appear at a
hearing and who does not wish to appear at the hearing may, before the
day of the hearing, lodge with the Disciplinary Board in writing any
submissions that he, she or it wishes the Panel to take into account in
relation to the matter.

% This included a number of s 19 transcripts. Mr Fiorentino’s s 19 transcript was admissible under s 76 of the Australian Securities and
Investments Act 2001 ("ASIC Act") and the transcripts of the other witnesses were admissible under s 77 of the ASIC Act, ASIC having
summonsed each of those witnesses.

-8-



64.

65.

66.

67.

68.

(10)  The Panel must take into account:
(@) asubmission made to or evidence adduced before the Panel; and

(b) asubmission lodged with the Disciplinary Board in relation to the
matter to which the hearing relates;

when making any decision on the matter to which the submission or evidence
relates.” (emphasis added)

Mr Fiorentino adduced no evidence and made no submissions “before the Panel”. Nor
did he lodge any submissions prior to the Hearing pursuant to s 216(9)*.

Prior to the Hearing, Mr Fiorentino had filed certain evidence with the Board in
accordance with pre-hearing directions but we have not taken that material into
account in making our decision, because whilst it was filed at the Board’s registry, it
was not “adduced before the Panel”. The only material adduced before the Panel was
the material adduced by ASIC after Mr Fiorentino departed the hearing room on 4
February 2014. The Panel invited submissions from Mr Russell as to whether it was
appropriate to have regard to any of the material filed by Mr Fiorentino. He indicated
that ASIC had no objection to the Panel having regard to that material.

However, after considering the issue, we believe it would be wrong to do so, having
regard to the terms of s 216(10). Quite apart from the terms of the section, parties
often choose not to tender or rely upon material which they have filed and it is
possible that Mr Fiorentino might have decided not to rely upon particular evidence
notwithstanding that he had chosen to file it. We believe it will confuse the matter if
we were to have regard to evidence which has not been tendered (nor tested in cross-
examination) even though ASIC has no objection to us doing so. Further, Mr
Fiorentino made no request that the Panel consider the material he had filed. His
position was that he objected to the matter proceeding at all, on the basis that the Panel
ought to have granted him a further adjournment. When it became plain that the
matter was going to proceed, he indicated that he was leaving the hearing and that he
would be seeking that “the whole proceedings heard in my absence will be struck out”.
In all the circumstances, we believe that the correct and appropriate course is to
consider only such evidence as was adduced at the Hearing.

The role of the Board in applications under s 1292(2)(d)

The majority of the contentions in the SOFAC are based upon an alleged failure to
carry out or perform adequately and properly the duties of a liquidator under s
1292(2)(d). It is important to bear in mind the role of the Board in considering this
issue.

Perhaps the clearest guidance in this regard can be found in the decision of Tamberlin
J in Dean-Willcocks v Companies Auditors and Liquidators Disciplinary Board (2006)
59 ACSR 698 at [24]:

* The Response could be said to contain submissions and we have taken the Response into account. Mr Fiorentino’s 4 February document did
not purport to be a submission under s 210(9) but, in any event, we have dealt with that document.
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69.

“[24] The language of s 1292(2)(d)(ii) directs attention to the question of
whether there has been a failure to adequately and properly carry out or
perform the duties or functions required to be performed by a registered
liquidator. The emphasis is on the adequacy level or sufficiency of
performance of the function or role by the registered liquidator. In this case,
the function to be performed is that of an administrator. To evaluate the level
of performance is a question of fact and degree which calls for the application
of a standard. It is not a qualitative consideration whether there has been
performance, but rather calls for consideration as to the sufficiency of the acts
or omissions of the administration. This is a task which calls for some
acquaintance with professional standards applicable to the role of an
administrator. (emphasis in original)

[25] Upon and after accepting appointment of the office of an administrator,
the liquidator must perform the functions and tasks of that office in a proper
and adequate way. This obligation to meet a standard is attracted by the terms
of s1292(2)(d) itself. It is not necessary, in my view, to identify a specific
legislative duty independently imposed by legislation. When a person assumes
the office of an administrator, he or she is then bound to perform adequately
and properly the functions of the office. The focus of the provision concerns
the sufficiency and quality of the performance of the office that must be carried
out by a registered liquidator.” (emphasis added)

[26] There is nothing in the language of s 1292(2)(d)(ii) which excludes
regard to professional standards and codes when deciding whether the
performance is a proper and adequate exercise of the office. The reference to
“proper” and ‘“adequate” invites the testing of performance against a relevant
standard or benchmark of performance. The interpretation advanced for the
applicant, in my view, is too narrow in requiring the identification of a specific
duty directly imposed by legislation. The level of performance called for is
that of “adequacy.” The standard is that the duty must be performed
“properly”. The provision is designed to enable a Board representative of the
commercial and accounting communities to consider whether the function has
been adequately and properly carried out. To assess this, it is permissible, in
my view, to have regard to the standards operative in the relevant sphere of
activity.”

The Board gave extensive consideration of this and other applicable authorities in the
decision of ASIC v Fernandez [02/VIC13 — 29 October 2013] at para [39]ff. A
summary of the principles is set out in paragraph [49] of that decision as follows:

@ “First, whilst sub-paragraph (2)(d)(ii) requires assessment of the level and
standard of performance of “duties or functions”, the latter phrase, (particularly
“functions”) is broad. Tamberlin J referred to the assessment as relating to the
sufficiency of “the acts or omissions of the administration”, of “the functions
of the office” and of “the quality of the performance of the office”. It must
follow that it is not necessary, in every case under s 1292, for ASIC to identify
a specific “duty” required to be performed by a registered liquidator. See also
Vouris at [100];
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70.
71.

72.

73.

(b) Secondly, the level and standard of performance of the duty or function needs
to be tested against a relevant benchmark. The benchmark is “professional
standards”;

(c) Thirdly, the assessment calls for acquaintance with professional standards,
which is why the task is entrusted to the Board. The Board can be taken to be
imbued with knowledge of professional standards. The task of determining the
relevagt accepted professional standards is a task within the expertise of the
Board>;

(d)  Fourthly, the level of performance called for is that of “adequacy”; the standard
is that the duty or function must be performed “properly”;

(e Fifthly, in making its assessment, the Board is entitled to have regard to
published codes or standards of the professional bodies. The accepted
professional standards may be found by the Board to be set by, or alternatively
reflected in published standards or codes;

()] Sixthly, the assessment will also involve having an intelligent understanding of
the purposes which the provisions of the Act were trying to achieve, and what
proper professional practice required to be done to enable those purposes to be
achieved.”

Application of Briginshaw to allegations of dishonesty
Contentions 3 to 5 involve explicit allegations of dishonesty.

In considering these allegations, the assessment required by Briginshaw v Briginshaw®
has to be kept in mind’.

Further, the authorities suggest that the Briginshaw approach applies generally in
disciplinary proceedings, particularly where allegations of a serious nature are made
where serious consequences may follow: Jackson (Previously Known As
Subramaniam) v Legal Practitioners Admission Board [2006] NSWSC 1338;
Bannister v Walton (1993) 30 NSWLR 699 at 711-712. We proceed on the basis that
the Briginshaw test applies in the present case. We note, however, that in some
respects the role of the Briginshaw test is limited, because there is little doubt about
many of the facts.

In Briginshaw v Briginshaw, Dixon J said at 361-362:

"... when the law requires the proof of any fact, the tribunal must feel an actual
persuasion of its occurrence or existence before it can be found. It cannot be
found as a result of a mere mechanical comparison of probabilities
independently of any belief in its reality. No doubt an opinion that a state of
facts exists may be held according to indefinite gradations of certainty; and this
has led to attempts to define exactly the certainty required by the law for

° However, if the matter is being determined before other non-expert bodies or courts, evidence of the accepted professional standards would
be required: Vouris, Re; Epromotions Australia Pty Ltd v Relectronic-Remech Pty Ltd (in lig) (2003) 177 FLR 289 at [103], Gould v
Companies Auditors and Liquidators Disciplinary Board (2009) 71 ACSR 648 at [50], [75], Albarran v Members of the Companies
Auditors and Liquidators Disciplinary Board and Another (2007) 231 CLR 350 at [29] and [53].

6 (1938) 60 CLR 336.

" Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89 at [170]
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various purposes. Fortunately, however, at common law no third standard of
persuasion was definitely developed. Except upon criminal issues to be proved
by the prosecution, it is enough that the affirmative of an allegation is made out
to the reasonable satisfaction of the tribunal. But reasonable satisfaction is not
a state of mind that is attained or established independently of the nature and
consequence of the fact or facts to be proved. The seriousness of an allegation
made, the inherent unlikelihood of an occurrence of a given description, or the
gravity of the consequences flowing from a particular finding are
considerations which must affect the answer to the question whether the issue
has been proved to the reasonable satisfaction of the tribunal. In such matters
"reasonable satisfaction™ should not be produced by inexact proofs, indefinite
testimony, or indirect inferences"

Dixon J continued, particularly with regard to circumstantial evidence (at 368-9)

“Upon an issue of adultery in a matrimonial cause the importance and gravity
of the question make it impossible to be reasonably satisfied of the truth of the
allegation without the exercise of caution and unless the proofs survive a
careful scrutiny and appear precise and not loose and inexact. Further,
circumstantial evidence cannot satisfy a sound judgment of a state of facts if it
is susceptible of some other not improbable explanation. But if the proofs
adduced, when subjected to these tests, satisfy the tribunal of fact that the
adultery alleged was committed, it should so find.”

In Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 67 ALJR 170 the Court
stated at 170-171.:

"The ordinary standard of proof required of a party who bears the onus in civil
litigation in this country is proof on the balance of probabilities. That remains
so even where the matter to be proved involves criminal conduct or fraud. On
the other hand, the strength of the evidence necessary to establish a fact or facts
on the balance of probabilities may vary according to the nature of what it is
sought to prove. Thus, authoritative statements have often been made to the
effect that clear or cogent or strict proof is necessary 'where so serious a matter
as fraud is to be found'. Statements to that effect should not, however, be
understood as directed to the standard of proof. Rather, they should be
understood as merely reflecting a conventional perception that members of our
society do not ordinarily engage in fraudulent or criminal conduct and a
judicial approach that a court should not lightly make a finding that, on the
balance of probabilities, a party to civil litigation has been guilty of such
conduct.” [citations removed]

We approach the matter in the light of the above statements of principle.
Outline of the key facts

We set out, in the following paragraphs, an outline of the key facts. In most cases, the
matters set out are uncontroversial and established on the evidence. In relation to
matters about which there is some controversy, we will expressly note this.
Otherwise, we find that the facts in the following summary have been made out.
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Mr Fiorentino’s background and partnership in Hamiltons

78.

79.

80.

81.

Mr Fiorentino is a registered Liquidator, having been registered on 11 October 1994,
and an Official Liquidator, having been registered as an Official Liquidator on 13
January 1997. He is a member of the Institute of Public Accountants, and has been a
member for 7 years. Between December 2001 and 31 December 2012 he was a
member of the Insolvency Practitioners Association of Australia.

Between July 1994 to November 2010, Mr Fiorentino was a partner with another
registered liquidator, Mr William Hamilton, in the insolvency firm "Hamiltons
Chartered Accountants, Business Advisors" (“Hamiltons”). Relevantly, Hamiltons'
employees included:

@ Ms Effie loakimaros, ("Ms loakimaros™) who was Mr Fiorentino's secretary.
Ms loakimaros had no insolvency qualifications and,

(b) Mr Benny Scarcelli, ("Mr Scarcelli") who had been working at Hamiltons for
several years in an insolvency role and reported to Mr Fiorentino. Prior to
joining Hamiltons, Mr Scarcelli had practised as an accountant and as an
auditor.

At material times, profits of the firm were shared by Messrs Fiorentino and Hamilton
and some staff members.

Hamiltons dissolved in November 2010 due to differences between Messrs Fiorentino
and Hamilton. Since that time, Mr Fiorentino has been a sole practitioner operating
under the name "Fiorentino", employing around 9 support staff.

The companies involved

82.

83.

84.

85.

86.

As already discussed, the Application is primarily concerned with Mr Fiorentino’s role
as liquidator of a company known as ERB International Pty Limited (“ERB”) which
sold its business to a related company, Beauty World International Pty Limited
(“BWI”) shortly before ERB went into liquidation. ERB and BWI were companies
owned and controlled by Mr Hammoud and his wife, Manel Issa ("Ms Issa™).

ERB was incorporated on 9 June 1999 and, at that time, was known as Ella Rouge
Beauty Pty Limited. Mr Hammoud and Ms Issa were its directors and equal
shareholders. Mr Hammoud was the Company Secretary.

From around 2003 to early 2008, Mr Fady Karnib of Elite Business and Accounting
Services Pty Ltd ("Mr Karnib™) was the company accountant. Around 2006, Mr
Hammoud retained Mr Bastas of GPL Solutions to advise in relation to a corporate
restructure of ERB (then known as Ella Rouge Beauty Pty Limited) and from early
2008 onwards, Mr Bastas prepared financial statements for ERB.

From its inception until about March 2008, ERB owned and operated a chain of
beauty salons known as "Ella Rouge Beauty".

BW!1 was incorporated on 17 June 2005. Mr Hammoud and Ms Issa were its directors
and equal shareholders. Mr Hammoud was the Company Secretary as at 2 April 2008.
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87.

88.

89.

90.

91.

92.

On 28 March 2008, ERB changed its name from Ella Rouge Beauty Pty Limited to
ERB International Pty Limited.

On the same day, BWI, as Trustee for the Shanel Family Trust, purchased the business
of ERB (then known as Ella Rouge Beauty Pty Limited) for no cash consideration
pursuant to the Business Sale Agreement, which is discussed in more detail below.

On 2 April 2008, ERB was placed into liquidation, with Messrs Fiorentino and
Hamilton appointed joint liquidators. ERB was deregistered on 24 January 2010.

On 15 December 2008, BW!I1 resigned as Trustee of the Shanel Family Trust and was
replaced by Ella Rouge Beauty Pty Limited (ACN 130 458 365) ("Ella Rouge
Beauty") (another company owned and controlled by Mr Hammoud and Ms Issa).
BWI was deregistered on 6 October 2010.

Ella Rouge Beauty currently operates the chain of beauty salons known as "Ella Rouge
Beauty".

The Shanel Family Trust was established by a deed bearing the date 29 November
2006 which recorded, inter alia that the beneficiary of the Trust was Ms Issa. On 8
February 2008 the Deed was amended by way of resolution adding Mr Hammoud as a
beneficiary. The original Shanel Family Trust Deed (which was undated at the time)
was lodged for stamping with the OSR on 26 March 2008.

The events giving rise to ERB’s liquidation

93.

94.

95.

96.

97.

On 13 October 2006, the OSR commenced an audit into ERB re payroll tax, which
culminated in the OSR issuing Notices of Assessment to ERB on 31 January 2007
totalling $669,835.45. On 23 February 2007, Mr Bastas informed the OSR that ERB
was selling its business via franchising which would allow it to raise funds to pay out
the amount. On 16 May 2007, the OSR agreed to an Instalment Arrangement with
ERB by which ERB would pay the OSR $5,000 per month from June to August
together with a final payment of $709,246.45 on 10 September 2007.

On 16 July 2007, ERB entered into five-year Franchise Agreements for its Burwood
and Macarthur stores which provided for annual royalty payments commencing in the
second year.

On 2 August 2007, ERB entered into Sale of Business contracts for each of the
Burwood and MacArthur stores for $770,000 each. On 3 August 2007, the proceeds
from the sales of the Burwood and MacArthur businesses were deposited to the ERB
Westpac 1 account. On 9 August 2007, Mr Hammoud transferred $1 million from the
ERB Westpac 1 account to the Hammoud Westpac 1 account.

On 6 December 2007, ERB entered into similar Franchise Agreements for the Castle
Hill and Miranda stores and sold those businesses for $900,000 and $750,000
respectively. On 6 December 2007, those sale proceeds were deposited to ERB
Westpac 2 account.

On 27 November 2007, the OSR had demanded that ERB pay its overdue liability of
$715,323.10 (including interest), otherwise it would commence legal proceedings. On
11 December 2007, Mr Hammoud negotiated a Payment Agreement with the OSR by
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98.

99.

100.

101.

102.

103.

which ERB would pay the OSR $200,000 that day, which it did, and $20,000 per
month from January to June 2008.

On 13 February 2008, Gallagher Bassett (Workers Compensation) informed ERB that
Deloittes would be carrying out a workers' compensation audit.

On 25 February 2008, Mr Hammoud:

@) withdrew $1,808,918.91 from ERB Westpac 2 account leaving zero balance;
(b) deposited $808,918.91 to ERB Westpac 1 account;

(© deposited $1 million to Hammoud Westpac 2 account;

(d) transferred $500,000 from ERB Westpac 1 account to BWI ANZ account and

(e transferred $300,000 from ERB Westpac 1 account to ERB ANZ Pre-
liquidation account.

In about mid-January 2008, Mr Bastas and Mr Hammoud had a number of discussions
relating to the restructure of ERB.

On 25 February 2008, Mr Bastas advised Mr Hammoud that the liquidation of ERB
could probably be finalised within a month (by his firm) and to submit a name change
for ERB. Mr Bastas is not a registered liquidator, so it would seem that he was
contemplating a members' voluntary liquidation.

On 4 March 2008, Mr Hammoud cleared the ERB Westpac 1 account by withdrawing
$109,000 and depositing it into the BWI Westpac account.

Accordingly, by 4 March 2008, by the aforementioned transactions:
@) ERB had paid $2 million to the Directors; and

(b)  ERB had paid BWI $609,831.91.

Mr Fiorentino’s involvement

104.

105.

The evidence as to how and when Mr Fiorentino became involved with ERB is not
consistent. This is an area where we have to make a finding against conflicting and in
some respects confusing evidence. This is important background impacting the issues
in the matter.

Mr Fiorentino’s version of events, in his s 19 transcript, is to the following effect:

@ He met Mr Bastas a couple of times, a few weeks before his appointment on 2
April 2008 (but not as early as February 2008). He had never met him before.
Mr Bastas was acting on behalf of Mr Hammoud, who had been referred to
him by Mr Moini;

(b) The purpose of the first meeting was an introductory meeting;
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106.

(©)

(d)

In the second meeting, Mr Bastas told him that the company had a claim for
several hundred thousand dollars from the OSR. Mr Bastas said he had never
had a company in liquidation, that he did not know what to do and he wanted
to make sure Mr Hammoud was going to be looked after. He was writing up
the books at the time and wanted Mr Fiorentino to look at them. Mr Bastas
told Mr Fiorentino that the business had been sold on 1 February, that he
hadn’t settled the figures and wanted some advice on them. Mr Fiorentino told
him he could not give him advice;

The first time he met Mr Hammoud and Ms Issa was about a week later on 2
April 2008, when they attended his office on the occasion when ERB was put
into liquidation.

Mr Bastas’ evidence, in his s 19 transcript, was to the following effect:

(a)

(b)

(©

(d)

(€)

(f)

(@)
(h)

)

that he had been advising Mr Hammoud prior to Mr Fiorentino’s involvement
and advised him to lodge tax returns, pay the tax, get the company to a position
of having no assets and no liabilities, get a tax clearance certificate and then
liquidate the company, as it would no longer be needed after all assets and
liabilities had been transferred to another company;

that he had a meeting with Mr Fiorentino and Mr Hammoud about a month, or
month and a half before the liquidation, in which Mr Fiorentino had advised
that ERB should be placed into liquidation;

that Mr Fiorentino advised that the company was trading while insolvent and if
the company was liquidated, the transfer of business could be carried out, with
the contract for the transfer being valid and nothing else happening — and
without having to pay all the debts;

that he, Mr Bastas, was concerned that if the business was transferred leaving
debts, and the company went into liquidation, the whole transfer would be
reversed by the liquidator;

that Mr Fiorentino called a barrister during his meeting who confirmed his (Mr
Bastas’) view;

that Mr Hammoud listened to the alternatives and chose Mr Fiorentino’s
advice;

that Mr Fiorentino did not seek to influence Mr Hammoud;

that the contract for the transfer of business, being prepared at the time, was
consistent with the approach he, Mr Bastas, would have taken had he
conducted the liquidation;

that he prepared accounts for the company in March 2008 with the purpose of
coming up with a proper set of accounts to detail all assets and all liabilities in
order to effect the contract and transfer all the assets;

that he procured the drafting of the Business Sale Agreement and when it was
presented to Mr Fiorentino, he was not happy with it because he thought the
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107.

108.

109.

110.

right course was to leave everything as it was, and bring in a liquidator and he
would sort it out and sell the assets of the company.

There appears to be some inconsistency in Mr Bastas’ evidence because although he
said (as just stated) that Mr Hammoud had followed Mr Fiorentino’s advice, that the
company could be liquidated without upsetting the transfer, but without paying all the
debts, he later said that the effect of the contract for the sale of the business was to
transfer all assets and all liabilities, except for income tax and the OSR but that any
additional liabilities that cropped up were to be paid for by the new company.

Mr Moini's evidence, in his s 19 transcript, was to the following effect:

@) Mr Hammoud was a friend who had contacted him about problems with the
OSR;

(b) He referred Mr Hammoud to Mr Fiorentino, the only liquidator he knew. He
told Mr Hammoud that Mr Fiorentino had done a liquidation for a company of
his, Australian Laser Clinic, and had come up with a solution where he could
use his parents' funds to buy the business back and effectively keep running the
business. He asked Mr Fiorentino to speak to Mr Hammoud on that basis;

(© He had a meeting with Messrs Fiorentino and Hammoud, at which the
liquidation process was discussed and Mr Fiorentino stated that liquidation was
the only option;

(d) At the time of this meeting, the transfer of assets to BWI had not taken place;

(e Mr Hammoud indicated that he could come to an arrangement to pay the OSR.
Mr Fiorentino said that the OSR would be listed as an unsecured creditor in the
liquidation;

)] Mr Fiorentino stated that the liquidation would cost Mr Hammoud a flat sum of
$50,000.00. He justified that amount by saying that there was a lot to deal with
and that the debts being walked away from were quite high, so it would require
a bit of work.

Mr Moini’s evidence about subsequent events also impacts this issue. He said that the
relationship between Mr Hammoud and Mr Fiorentino subsequently became sour
because Mr Fiorentino had advised him to transfer the business and liquidate and told
him that the liquidation would only cost him $50,000.00, but after Mr Fiorentino was
appointed, he made claims against Mr Hammoud which ended up costing him much
more. Mr Moini said that Mr Fiorentino had told him that he was only doing his duty
as a liquidator and that the problem had arisen because Mr Bastas had not followed his
(Mr Fiorentino’s) advice and had structured the sale of business incorrectly.

Mr Hammoud’s evidence, in his s 19 transcript, was to the effect:

@ ERB was in difficulty meeting payments to the OSR in addition to its normal
trade creditors. At this point, no one had recommended sale of the business
from ERB to BWI, or liquidation. He spoke to his friend Mr Moini about this
and he said that he either had to liquidate or find another resource to pay;
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111.

112.

113.

114.

(b) in about January to March 2008, he and Mr Moini met Mr Fiorentino in
connection with the financial issues facing ERB, including the OSR claim. Mr
Fiorentino recommended that he transfer the assets and liabilities of ERB to
another company and then liquidate ERB and then the OSR would not chase
him for this payment. Mr Hammoud’s understanding was that the main reason
for liquidation was because ERB could not pay the OSR. Mr Hammoud’s
main concern was that he would not lose his business and Mr Fiorentino told
him that this would not happen. He advised Mr Hammoud to get a lawyer to
draft a contract for sale of business;

(© Mr Hammoud subsequently spoke to Mr Bastas, his accountant, who was
against the idea of liquidation and asked to meet Mr Fiorentino to consider
whether liquidation was in his best interests;

(d) At asubsequent meeting with the three of them, Mr Bastas and Mr Fiorentino
had conflicting views concerning liquidation. Mr Hammoud believed that the
company had enough revenue to pay creditors except the OSR and workers
compensation. Mr Fiorentino advised that the only way to get out of the debt
to the OSR was to liquidate the company. Mr Bastas said that he would not get
out of that through liquidation, and that whatever he did, OSR would chase
him. His view was that liquidation would be a long process which would cost
too much money. He advised negotiation;

(e Mr Hammoud took Mr Fiorentino’s advice and opted for liquidation. The plan
for the transfer of assets was done by Mr Fiorentino although both he and Mr
Bastas were involved in this and the preparation for liquidation. Mr Hammoud
started implementing the steps which Mr Fiorentino and Mr Bastas had written
up on a checklist.

One thing about which there can be little doubt is that on 5 March 2008, Mr
Fiorentino, in the company of at least Mr Bastas had a telephone conference with Mr
Julian Svehla, ("Mr Svehla™) a barrister, in relation to the business transfer. (This was
recorded in contemporaneous documentary evidence, namely a fee note issued by Mr
Svehla).

Mr Svehla’s evidence was that there was such a teleconference involving Mr
Fiorentino and an accountant, that it lasted 40 minutes and, although he cannot recall
in detail what was said, that Mr Fiorentino initially spoke and said:

“Julian I have matter where urgent advice is required. [Accountant] is also on
the phone. He is an accountant.”

Mr Svehla’s evidence was that Mr Fiorentino and the accountant outlined a scenario
which involved a transfer of a business from a company (First Company) to another
company (Second Company) where the First Company had unpaid liabilities
associated with its business including for payroll tax. The First Company was
insolvent or facing impending insolvency.

A fee note issued by Mr Svehla under the title “GPL Solutions — Advice on transfer of
assets and payroll tax” records that on 5 March 2008, Mr Svehla conducted an urgent
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115.

teleconference with Mr Fiorentino and personnel from GPL Solutions and gave
“advice on transfer of assets, non-payment of payroll tax” and records:

“Advising cannot be done by leaving payroll tax behind, need to have
agreement in place for new company to meet payroll tax liability,

Otherwise must ensure that the sale of assets is for proper commercial value”.

We find the following in relation to this aspect of the matter:

(a)

(b)

(©)

(d)

(€)

(f)

(@)

(h)

That as at about January 2008, Mr Hammoud was concerned about ERB’s
financial problems and in particular, the unpaid OSR debt;

Mr Bastas was advising Mr Hammoud and was proposing a restructure
involving the transfer of the business to a new company, but on the basis that
the debts including the OSR would be paid;

That Mr Hammoud approached Mr Moini in about January or February 2008.
His main concern was to keep his business;

Mr Moini suggested that Mr Hammoud consult Mr Fiorentino about
liquidating ERB, as Mr Fiorentino had achieved a solution for Mr Moini when
he had liquidated one of Mr Moini’s companies, whilst permitting him to retain
his business;

Mr Moini and Mr Hammoud went to see Mr Fiorentino and they discussed
ERB’s inability to pay the OSR debt and Mr Hammoud’s desire to explore
liquidation as a means of retaining his business. Mr Fiorentino advised Mr
Hammoud that he could transfer the business to a new company and that he
should liquidate ERB;

Mr Hammoud later consulted Mr Bastas, who was against the idea of
liquidation because he believed that a liquidator would be able to reverse the
transfer of business;

On 5 March 2008, Mr Bastas, either alone or together with Mr Hammoud, met
Mr Fiorentino to debate the issue. Mr Bastas maintained his view that that if
the business was transferred leaving debts, and ERB went into liquidation, the
whole transfer would be reversed by the liquidator. During the course of this
meeting, Mr Fiorentino rang Mr Svehla who advised that the transfer of
business to a new company could be effectuated, provided, either, that the new
company took over the obligations to the OSR or that the new company paid a
proper commercial value for the assets;

The effect of Mr Fiorentino’s advice was that ERB should be liquidated, that as
a precursor to liquidation, ERB should sell its business to another company,
that Messrs Hammoud and Bastas needed to work out the assets and liabilities
of ERB and that Mr Hammoud should retain a lawyer to prepare the contract
for sale;
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Q) Mr Hammoud decided to proceed with liquidation and Mr Bastas proceeded to
prepare the accounts and, either alone or with the assistance of a solicitor,
drafted the Business Sale Agreement.

Implementing the advice

116.

117.

118.

119.

On 13 March 2008, Mr Bastas sent an email to Mr Fiorentino. The email attached
three sets of accounts. In the email, Mr Bastas stated:

“Dear Pino,

As we discussed on the phone, please find attached financial accounts for:
1. Year ending 30/06/2007

2. Period 1/7/2007 to 29/02/2008

3. Period 1/7/2007 to 31/3/2008

As | mentioned | have taken their accounts prepared by the internal accountant
and | have adjusted them for the franchising and the transfer of assets to the
family trust.

| have not undertaken any audit.

We are currently in the process of finalising the contract for the transfer of
assets.

Please let me know your thoughts.

Obviously our discussions are extremely confidential.
Regards

Elias Bastas” (emphasis added)

We infer, from the terms of this email, that Mr Fiorentino had had a discussion with
Mr Bastas about the nature of the draft accounts which Mr Bastas had attached to this
email. The period of the accounts and the matters with which they dealt are important.

Each set of accounts purported to provide a snap-shot of ERB’s position at a particular
date. The accounts had been “adjusted” for “the franchising and the transfer of assets
to the family trust”. The reference to “franchising” was self-evidently a reference to
the transactions in 2007 whereby ERB had disposed of franchises. The reference to
the “transfer of assets to the family trust” was self-evidently a reference to the
proposed transfer of the business being undertaken at the time.

The first set of accounts (*'the 30 June 2007 accounts™) purported to record the position
prior to both the franchise transactions and the transfer of business. The second set of
accounts (as at 29 February 2008) purported to record the position post the franchise
transactions but prior to the transfer of business. (It is apparent from the evidence as a
whole that the transfer of business was intended to take place — or at least was to be
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121.

122.

123.
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125.

treated as having taken place — on 28 February 2008). The third set of accounts (as at
31 March 2008 — prepared prospectively) purported to record the position post the
franchise transactions and post the transfer of business.

It is clear to us, and we find, that Mr Fiorentino understood the matters in the last two
paragraphs. It is clear that he had had a telephone conversation with Mr Bastas in
which he had discussed the various accounts and their effect. Mr Bastas recorded, in
his 13 March email, that he had mentioned to Mr Fiorentino how the accounts had
been prepared and the fact that they had been adjusted to take account of the
franchising and transfer of assets. Moreover, we infer that Mr Fiorentino had a further
discussion or discussions with Mr Bastas concerning the accounts, after the receipt of
the email and accounts. Mr Bastas had gone to some lengths to explain what was
being done and he expressly said “Please let me know your thoughts”.

The second set of accounts ("the 29 February 2008 accounts™), attached to Mr Bastas’
email, when compared to the 30 June 2007 accounts, disclosed that:

@ between 1 July 2007 and 29 February 2008, the total assets of ERB had been
reduced by approximately $3.5m and

(b) between 1 July 2007 and 29 February 2008, the Directors Loans had been
reduced by approximately $5.2m.

This reduction was, in very general terms, consistent with the franchise transactions
(see paragraphs 94 to 96 above), whereby ERB had disposed of franchises and used
the proceeds to reduce the directors’ loans.

The third set of accounts (“the First Version of the 31 March 2008 accounts™), which
were also attached to Mr Bastas’ email, showed, when compared to the 29 February
2008 accounts, that:

@ between 29 February 2008 and 31 March 2008 the assets of the company had
been reduced by $7,612,863.75;

(b) between 29 February 2008 and 31 March 2008, the Directors Loans had been
further reduced by $2,971,516.86 to $635,526.64; and

(© the payroll tax liability remained a liability of ERB at 31 March 2008
($464,246.45).

Again, this was, in very general terms, consistent with a transfer by ERB of its
business (assets and liabilities) to a related third party, although we note that the
retention of the OSR liability was prima facie inconsistent with Mr Svehla’s advice.

On 28 March 2008, ERB (under its then name of Ella Rouge Beauty Pty Ltd), as
vendor, and BWI as Trustee of the Shanel Family Trust, as purchaser, executed an
agreement (the Business Sale Agreement), back-dated to 28 February 2008, pursuant
to which ERB sold and transferred its business to BWI for no cash consideration.
There are other executed copies dated 28 February 2008 and it appears that the parties
intended the operative effect of the Business Sale Agreement to be 28 February 2008.
The Liquidators, in their Reports, took the effective date of the Business Sale
Agreement to be 28 February 2008.
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126. The purchase price was the aggregate of the total values of the component parts of the
business as set out in the agreement. The values of the component parts of the
business in Schedule 8 listed total assets at $4,057,098.75 and total liabilities at
$4,057,100.75%. In other words, the purchase price was zero, but it was the apparent
intention that the purchaser would take over ERB’s liabilities, certainly those liabilities
set out in Schedule 8. The liabilities in Schedule 8 included “loans” of $2.691m. This
was, in very general terms, consistent with the First Version of the 31 March 2008
accounts (discussed at paragraph 123 above) which suggested a reduction in directors'
loans of $2.971m at this time.

127. Itis not clear that Mr Fiorentino received a copy of the Business Sale Agreement at the
time it was executed. However, he received a copy a few days later, on 2 April 2008,
as discussed below.

128. As already stated, on 28 March 2008, ERB changed its name to ERB International Pty
Ltd.

Liquidation of ERB

129. On 2 April 2008, Messrs Hamilton and Fiorentino were appointed joint liquidators of
ERB by its shareholders, Mr Hammoud and Ms Issa.

130. Mr Hammoud signed a Form 509 Summary of Assets and Liabilities for ERB on 2
April 2008 (“the directors’ RATA”) showing assets of only $1,678.00, with liabilities
of about $2.6m, made up of directors’ loans of about $2m, the debt to the OSR of
$464,246 and a debt to the ATO of $56,294.

131. We should note that Mr Russell submitted that the transaction (i.e. the transfer of
business and liquidation of ERB) was a “phoenix transaction”, although he did not
submit (nor was it any part of ASIC’s case) that Mr Fiorentino was knowingly
involved in procuring such a transaction.

132. However, the directors’ RATA suggested, prima facie, that the Business Sale
Agreement and liquidation involved a phoenix transaction (ie, a transaction whereby
the directors had transferred the business to a related company, leaving debts in the old
company, thus permitting the business to carry on in the new company for their
benefit). In our view, having received the RATA, it must have been apparent to Mr
Fiorentino that there was at least a question mark over whether Mr Hammoud intended
the Business Sale Agreement and liquidation to operate as a phoenix transaction or
that the whole transaction, in fact, had that effect. In view of the fact that he had been
party to the conversation with Mr Svehla a few weeks earlier, in which Mr Svehla had
advised that it was not possible to transfer the business to a related third party, unless a
proper commercial price was paid or the purchaser took over the OSR liability, Mr
Fiorentino ought to have been seriously concerned about the legitimacy of the
transaction.

133.  On 2 April 2008, Mr Fiorentino received the following company records:

@ An executed copy of Business Sale Agreement dated 28 March 2008;

8 See Clause 2, the definitions of “Business” and “purchase price” in clause 1, clause 8(a) and Schedule 8.
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139.

140.

(b) 31 March 2008 ERB Financial Statements (“the Second Version of the 31
March 2008 Accounts”).

Again, these documents ought to have raised serious questions in Mr Fiorentino’s
mind as to the legitimacy of the whole transaction. On reading the Agreement, he
must have become aware that the Business Sale Agreement provided that ERB
transferred its assets and liabilities® to BWI for zero cash consideration. The zero cash
consideration came about because, by what appeared to be an amazing coincidence,
the assets and liabilities listed in Schedule 8 were virtually identical in amount. The
values of the component parts of the business in Schedule 8 listed total assets at
$4,057,098.75 and total liabilities at $4,057,100.75™. The liabilities in Schedule 8 did
not include the OSR debt.

In the Second Version of the 31 March 2008 Accounts, the Directors’ Loans were
recorded at $2,152,199.64 for 31 March 2008, (which reconciled with the combined
amount claimed by the Directors in the RATA). However, this was a substantial
increase on the figure of $635,526.64 recorded for the same time in the First Version
of the 31 March 2008 Accounts (see paragraph 123 above). This meant that the
Directors’ claims in the liquidation were significantly greater than any other creditor.

Importantly, this increase appeared to be inconsistent with the terms of the Business
Sale Agreement, which transferred the business at a “nil” consideration on the basis
that BWI was to take over liabilities including “loans” of $2.691m. These documents
suggested, prima facie, that either the directors’ claim of $2,152,199.64 in the RATA
and Second Version of the 31 March 2008 Accounts were substantially overstated or
that BWI had not in fact paid adequate consideration because it had not taken over
responsibility for the directors' loans in this amount.

On 2 April 2008 the Liquidators sent a Notice to Creditors advising of a meeting on 16
April 2008 together with a DIRRI' in which Mr Fiorentino declared he had no
relevant relationship with ERB or any associate of ERB and, accordingly, that there
were no reasons for believing that there were any relevant relationships which resulted
in the liquidators having a conflict of interest or duty.

The Notice was only sent to the creditors as set out in the directors’ RATA (i.e.,
directors - apparently on the basis that they were creditors for $2,152,199.64 - the
OSR and the ATO). The Notice was not sent to Westfield, the lessor of the leases of
the various shops, notwithstanding that there had been no formal assignment of leases,
nor was the Notice sent to any employees (or former employees) of ERB.

On 16 April 2008, the first meeting of creditors of ERB was held during which the
creditors resolved, inter alia, that the Liquidators appointed by the members remain as
Liquidators and their remuneration be capped at $60,000 + GST. The only persons
purporting to vote as creditors were the directors.

Mr Fiorentino said, in his s 19 transcript, that $60,000 was the amount he had
nominated, because if he had done it for $10,000, he would not have been able to do a
proper investigation.

9 (Or, to be more precise, it purported to transfer liabilities).
10 See Clause 2, the definitions of “Business” and “purchase price” in clause 1, clause 8(a) and Schedule 8
! Declaration of Independence and Relevant Relationships and Indemnities.
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It is apparent that Mr Fiorentino met Mr J Hamilton of RBHM Commercial Lawyers
on 21 April 2008 and sought advice from him about the Business Sale Agreement.

By email dated 24 April 2008, Mr Fiorentino received draft legal advice relating to the
Business Sale Agreement from Mr J Hamilton (“the 24 April 2008 Legal Advice”)
which advised, inter alia, that:

(@)

(b)

(©)

(d)

(€)

(f)

(9)

(h)

)

the Business Sale Agreement purportedly caused BWI, a related party, to take
over the obligations to meet all creditors of ERB with the value of assets
matching the value of creditor obligations meaning no cash price was paid,;

a reasonable interpretation of the Business Sale Agreement was that the parties
in substance intended that the purchaser would indemnify the vendors against
all creditors existing at completion, via the purchaser paying them, either at
completion or after completion, whilst trading on the same business, when
those creditors fell due for payment;

an asset of ERB would be its claim under the Business Sale Agreement against
BWI for indemnification, for the value of all the ERB creditors remaining
unpaid which existed as at the sale date;

Mr Fiorentino needed to ascertain ERB's creditors at the sale date, obtain and
review the creditors ledger, seek from BWI a list of all ERB creditors paid pre
and post liquidation, send a notice to the directors under s 475(2) and (3) of the
Act seeking details about the sale and the creditors and obtain the files of any
third party financial, accounting or legal advisors involved in advising ERB
about the sale;

there was also the possibility of the liquidator seeking to invoke the Act and
common law remedies to set aside the Business Sale Agreement as an
uncommercial transaction or phoenix transaction;

that the liquidators would have to assess the prospects of this claim and
whether the sale price was fair, assuming that BWI had in fact agreed to
indemnify ERB for all its creditors at completion;

assuming that only some of the creditors had been paid out on completion, the
claim under the indemnity was an unsecured chose in action and the value of
this chose in action may be far less than an alternative sale, in which all
creditors were paid out on completion;

to assess the fairness of the gross asset sale price attributed to the assets in
Schedule 8 of the Agreement required Mr Fiorentino to review the company’s
records to create a list of the assets sold and then obtain advice on the market
values;

that he would probably have to seek information from Mr Hammoud,;

there were practical issues in choosing a remedy, as there may be problems for
the liquidator in selling the business as a going concern in view of the potential
for termination of franchises and leases.
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We note that Mr Fiorentino’s knowledge of the key issues at this time was not
restricted to the matters set out in this advice. He already had background knowledge
concerning the inception of the Business Sale Agreement, the advice given by Mr
Svehla, the matters in Mr Bastas’ email of 13 March and the information in the 30
June 2007 Accounts, the 29 February 2008 accounts, the First Version of the 31 March
2008 Accounts and the Second Version of the 31 March 2008 Accounts.

On 16 May 2008 the OSR made a demand of BWI for $205,133.99, for outstanding
payroll tax by reason that:

@ ERB and BWI constituted a group of companies;
(b) ERB was jointly and severally liable with BWI for payment.

From 21 May to 31 May 2008, Mr Fiorentino made representations to the OSR and
otherwise gave advice and assistance to Mr Hammoud and Mr Bastas to avoid BWI
not paying the payroll tax the subject of the OSR’s demand.

By 2 September 2008, Mr Fiorentino had formed the view that ERB's liability to
Directors as claimed by them in the RATA could not be substantiated and the
Directors were in fact debtors of ERB in the sum of $97,206.53. This would suggest,
in relation to the Business Sale Agreement, that:

@) the Loans (a liability) in Schedule 8 may have been overstated,;
(b) net assets were understated;
(© BWI may not have paid a fair price for the assets of the Business.

On 23 September 2008, Mr Fiorentino sent a Notice to Creditors advising of a meeting
of creditors to be held on 8 October 2008 (“23 September 2008 Notice”) for the
purpose of considering the attached Report of the Liquidators and:

€)) to consider whether creditors wished to indemnify the liquidators and/or
provide a fund to enable the liquidators to carry out public examinations under
ss 596A and 596B of the Act and, if necessary (depending on the outcome) to
take legal action:

Q) concerning monies owed to ERB by BWI under the Business Sale
Agreement;

(i)  to recover the amount paid to GuildSuper of $125,000 and interest or
earnings thereon since the payment of that money by ERB in October
2003 (“the First Resolution™);

(b) if thought fit resolve to fix the remuneration of the liquidators of ERB in the
sum of $198,561.91 excluding GST for the period 2 April 2008 to 21
September 2008 (“the Second Resolution”); and

(c) if thought fit resolve that the remuneration of the liquidators of ERB be fixed
on a time basis based upon Hamiltons Scale of Fees to be paid as and when
incurred at the discretion of the liquidators in the first instance not to exceed
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152.

153.

154.

155.

156.

157.

the sum of $100,000 without further approval by a meeting of creditors (“the
Third Resolution™).

By facsimile dated 26 September 2008, Mr J Hamilton, on Mr Fiorentino’s
instructions, sent a Notice of Demand to Mr Pateman, as solicitor for Mr Hammoud
and Ms Issa, demanding payment of $97,206.53.

By email dated 4 October 2008, Mr Bastas advised Mr Fiorentino, inter alia, that:
@ they did not agree with his assessment of money owed by BWI; and

(b)  the business was under revenue pressure and there were no funds to pay
unexpected costs.

Attached to Mr Bastas' email of 4 October 2008 was a schedule showing "Summary of
Leave Entitlements and Superannuation as at 29 February 2008". This suggested that
there were employees who were creditors, or at least contingent creditors, yet these
employees had never received notice of any meeting.

On or before 8 October 2008, Mr Hammoud and Ms Issa submitted proofs of debt
dated 7 October 2008 to the Liquidators of ERB claiming amounts of $1,443,151.32
and $1,431,612.85 respectively comprising employee entitlements and loans.

On 8 October 2008, a meeting of creditors of ERB was held, at which:
@) Mr Fiorentino accepted proxies from 8 Former Employees;

(b)  the First Resolution (for funding) did not carry; and

(© the Second and Third Resolutions (for remuneration) did carry.

By letter dated 10 October 2008, Mr Pateman informed Mr J Hamilton that the
Directors rejected any claims by the Liquidators that they were debtors of ERB.

By email dated 2 December 2008, Mr Fiorentino advised Mr Pateman that unless he
received cash flows and financial accounts of BWI by 10 December 2008, he would
proceed with a court application to hold mandatory examinations.

Also, on 2 December 2008, Mr Fiorentino informed Mr J Hamilton that he should be
getting funds in the next week or so to fund public examinations and that there were
plenty of dates in January.

In December 2008 or early January 2009, Mr Fiorentino prepared the necessary Court
documents to obtain orders for the production of documents and to conduct public
examinations as had been foreshadowed in his email of 19 December 2008.

On 14 January 2009, and with some apparent urgency that day, the Liquidators and
ERB entered into the Deed of Settlement and Release with BWI, Mr Hammoud and
Ms Issa, pursuant to which inter alia:

@ BWI, Mr Hammoud and Ms Issa were released from all claims by ERB and the
Liquidators — clause 3.1;
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(b) ERB received $60,000 — clauses 1.1 and 2.1; and

(c) BWI and the Directors agreed to offer and provide all reasonable assistance as
requested by the Liquidators or ERB to complete the administration, including
Mr Hammoud agreeing to be examined by the Liquidators on specific matters
and signing an accurate copy of the transcript of the examination - clauses 4.1
& 4.2 (Deed of Settlement and Release).

By the effect of its terms, clause 3.1 of the Deed of Settlement and Release inter alia
released:

@) the Directors from their debt to ERB of $397,306.53; and
(b) BWI from:
(i) its debt to ERB of $146,693.14; and

(i) the Right of Indemnity in relation to ERB liabilities which included the
OSR debt and any other ERB liabilities prior to the Business Sale
Agreement totalling $4,719,862.77 (although it is clear that BWI in fact
assumed a substantial proportion of these liabilities, other than the OSR
debt, a debt to GIO General ($223,023), and a debt to Gallagher Bassett
Services ($93,623)).

On 30 April 2009, Mr Fiorentino sent a Notice and Report giving notice of a Creditors
Meeting of 15 May 2009 with 2 proposed resolutions, both concerning the
Liquidators’ remuneration, the first being to fix the remuneration of the liquidators in
the sum of $183,943 excluding GST for the period 8 October 2008 to 29 April 2009
(“Resolution 1”’) and the second being that the remuneration of the liquidators be fixed
on a time basis based upon Hamiltons Scale of Fees to be paid as and when incurred at
the discretion of the liquidators in the first instance not to exceed the sum of $100,000
without further approval by a meeting of creditors (“Resolution 2”).

The 30 April 2009 Notice and Report was not sent to Westfield, any former employee
creditors, GPL Solutions or Mr Karnib.

By email dated 12 May 2009, Mr J Hamilton informed Clayton Utz that their client
remained a creditor pending assignment of leases and may wish to lodge a proof of
debt (“POD”). He attached the 30 April 2009 Notice and part only of the 30 April
2009 Creditors Report.

On 12 May 2009, Ms loakimaros commenced contacting creditors on Mr Fiorentino’s
instructions to ensure a quorum for the creditors meeting of 15 May 2009. On that day
and on Mr Fiorentino’s instructions, she emailed to Mr Hammoud a blank POD and
Proxy form “for the employees to fill in”.

On 13 May 2009 on Mr Fiorentino's instructions, Mr Scarcelli commenced pre-
completing 28 proxies and PODs for 28 former employee creditors and then forwarded
them by email to Mr Fiorentino.

On 13 May 2009, Mr Fiorentino forwarded 28 pre-completed proxies and PODs for
former employee creditors to Mr Hammoud.
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On 14 May 2009, GIO faxed its POD for $225,690.20 and its Proxy, which contained
instructions for the proxy holder to vote against both resolutions.

Throughout 14 May 2009, Mr Fiorentino received from Mr Hammoud 31 Proxies and
PODs, being the 28 pre-completed proxies and PODs for the former employee
creditors as well as proxies and PODS for GPL Solutions, Mr Karnib and “Westfield
Head Office”.

The Westfield Head Office and GPL Solutions proxies were received by fax after the
receipt of the GIO proxy voting against the resolutions.

Mr Hammoud gave evidence to ASIC to the effect that:

€)) Mr Fiorentino requested Mr Hammoud provide to him proxies and PODs from
28 Employees, Mr Karnib, GPL Solutions and Westfield;

(b)  further, Mr Hammoud completed, signed and/or returned by fax, as the case
may be, each of the 31 Proxies and PODs; and

(©) from time to time, Mr Hammoud would call Mr Fiorentino to confirm that Mr
Fiorentino had received them.

Each of the 31 Proxies and PODs were prima facie invalid, as they had all been signed
by Mr Hammoud.

On 15 May 2009 at 9.30am a meeting of ERB creditors was held at, or during which,
inter alia:

@) Mr Fiorentino chaired the meeting;

(b) Mr Fiorentino tabled the Attendance and Proxy Schedules and informed the
meeting of the parties in attendance in person and/or by proxy;

(© David McCrostie (for GIO) and Mr Svehla (as proxy for the 28 Employees, Mr
Karnib, GPL Solutions and Westfield Head Office) and Mr lan Swinnerton (for
GIO [sic Gallagher Bassett]) by phone were present;

(d) Mr Svehla informed the meeting he was present in two capacities: first, as
counsel for the liquidator; and second, as proxy holder and "that he had nothing
to do with getting them in or whether they have adjudicated upon them
correctly™;

(e Mr McCrostie questioned why the employees of the company were on the
attendance schedule for voting purposes and not included as creditors in the
Report;

() Mr Fiorentino informed the meeting, inter alia, that after receiving preliminary
oral advice from his solicitor yesterday, he had determined that the employee
claims were allowed for voting purposes only to the extent of $1 per claim as
their claims were contingent;

(9) Mr Svehla moved each of Resolution 1 and Resolution 2 at the meeting; and

-28 -



171.

172.

173.

174.

175.

176.

177.

(@)

178.

179.

(h) each of Resolution 1 and Resolution 2 were recorded as being carried with:

Q) GlO, whose debt was admitted by Mr Fiorentino to the value of
$225,690.20, voting against each Resolution;

(i)  Gallagher Bassett, whose debt was admitted by Mr Fiorentino to the
value of $134,403.59, voting for each Resolution; and

(iti)  the 28 Employees, Mr Karnib, GPL Solutions and “Westfield Head
Office”, whose debts were all admitted by Mr Fiorentino, which
included a value of $965,000 for Westfield, voting by their proxy for
each Resolution.

Had the 31 Proxies and PODs not been accepted by Mr Fiorentino at the Meeting,
which should have occurred, then none of the resolutions would have carried because:

€)) GI10O ($225,690.20) voted against;
(b) Gallagher Bassett ($134,403.59) voted for.

On 13 November 2009, the Liquidators lodged a Form 578 with ASIC requesting
deregistration of ERB. The final Form 524 recorded that $536,929.15 had been
realised during the liquidation, with $455,773.20 applied as Liquidators’ remuneration
and out of pocket expenses.

On 24 January 2010, ERB was deregistered.

On 22 October 2010, ASIC informed Mr Fiorentino (c/-Hamiltons) of various
concerns it had identified pursuant to a Remuneration Review that ASIC had
conducted of ERB in mid-2010 including that he had failed to lodge a s 533 Report.

On 9 March 2011, Mr Fiorentino attempted to lodge a s 533 Report with ASIC, which
was not accepted and returned as ERB had been deregistered.

On 7 July 2011, Mr Fiorentino was convicted of an offence committed on 2 May 2011
(destroy or damage property) and was sentenced and given a 2 year good behaviour
bond, with probation and parole supervision.

On 11 November 2011, Mr Fiorentino lodged an Annual Statement (Form 908) for the
period 11 October 2010 to 11 October 2011. Mr Fiorentino answered “no” to the
question whether he had been convicted of any offence, other than a traffic offence, in
the period.

The Contentions
The structure of the SOFAC and Contentions
The SOFAC contains 25 separate Contentions (being Contentions 1 to 23, 25 and 26).

Contentions 1 to 23 and 25 are said to support a finding that Mr Fiorentino failed to
carry out or perform adequately and properly the duties of a liquidator. As we read the
SOFAC, ASIC seeks that finding in relation to each of three areas of Mr Fiorentino’s
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180.

181.

182.

(b)

183.

184.

(©)

185.

(i)

186.

187.

conduct, namely, the Proxy Issue, the Transfer of Assets Issue and the General
Conduct Issues. Moreover, it is apparent that ASIC contends that any one or more of
the Contentions within each of those areas justifies that finding, in itself (see the Note
at page 41 of the SOFAC).

We have approached the matter on the basis that we should consider, first, whether
each Contention within each of the three issues is made out and, if so, whether that
matter, in itself, justifies a finding that Mr Fiorentino failed to carry out or perform
adequately and properly the duties of a liquidator. In dealing with each of the three
issues, we will also consider whether the successful Contentions, in combination,
justify such a finding.

A number of the Contentions contain sub-contentions and, in addition, a number of
them seek to characterise particular conduct in a number of alternative ways (for
example, as negligent, alternatively lacking in good faith, alternatively dishonest). To
the extent required, we have dealt with every alternative permutation.

Contention 26 is said to support a finding that Mr Fiorentino is not a fit and proper
person to remain registered as a liquidator. None of the other Contentions is relied
upon to support this finding.

Our approach to dealing with the factual allegations in the Contentions

We have dealt with the Contentions, in most cases, first, by setting out the matters
relied upon by ASIC in respect of each Contention under the heading “Matters upon
which ASIC specifically relies” and, secondly, by setting out the issues for
determination and our consideration of those issues under the headings “Issues for
determination”.

The matters under the headings “Matters upon which ASIC specifically relies” are
largely factual matters and are largely supported by documentary evidence. They are
largely admitted by Mr Fiorentino in his Response. Accordingly, we accept the
factual assertions under these headings unless we specifically say otherwise.

Contentions going to the “Proxy Issue” (Contentions 1 to 5)

The first five Contentions relate to what are described as “the Proxy Issue”. In fact,
only Contentions 3 to 5 deal with proxies per se. Contentions 1 and 2 relate to an
alleged failure to give notices of creditors meetings to certain creditors. Nevertheless,
Contentions 1 to 5 were grouped together in the SOFAC and it is convenient to deal
with them in this way.

Contention 1 — failure to give 23 September 2008 Notice and Report to Westfield
or any employee creditors.

As already stated above, Mr Fiorentino convened a meeting of creditors of ERB for 8
October 2008. A Notice to creditors and Report dated 23 September 2008 were sent to
certain persons as creditors. However, the 23 September 2008 Notice and Report were
not sent to Westfield or employees of ERB.

ASIC asserted, by Contention 1, that:
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“By not giving the 23 September 2008 Notice and Report to Westfield or any of the
employee creditors of ERB, Mr Fiorentino:

@ failed to act diligently as required by section 130.1b) of the Compiled APES
110; and/or

(b) acted in breach of Reg. 5.6.12(1)(a) of the Act; and/or

(c) acted in breach of s 180 of the Act, in that he did not exercise his powers and
discharge his duties with the degree of care and diligence required by that
section.”

In his general response to this allegation in his Response, Mr Fiorentino denied this
Contention. In substance, he asserted that, at the time of calling the 8 October
meeting, he thought that Westfield was not a creditor and that the employees probably
were not. He asserted that when proxies arrived from 8 former employees, he
assumed that they had received notice of the meeting and the report. He took the view
that he should admit their proxies on the basis that it was possible that they would be
creditors in due course in some circumstances.

Matters upon which ASIC specifically relies in support of Contention 1

189.

190.

191.

192.

193.

The matters upon which ASIC specifically relies in relation to Contention 1 are as
follows. In his Response, Mr Fiorentino admitted all of these facts, except those
specifically noted below.

The directors” RATA as at 2 April 2008 was certified by Mr Hammoud and recorded
creditors were owed $2,672,740.94, made up as follows:

@) Office of State Revenue (“OSR”) in the amount of $464,246.45;

(b) Mr Hammoud and Ms Issa claiming to be creditors each for an amount of
$1,076,099.82; and

(©) the Australian Taxation Office (“ATO”) for an amount of $56,294.85.

On 2 April 2008, Mr Fiorentino sent a Notice to Creditors advising of a meeting of
creditors to be held on 16 April 2008 (“2 April 2008 Notice”). Mr Fiorentino sent a
copy of the 2 April 2008 Notice to the following creditors: the OSR, the ATO, and Mr
Hammoud and Ms Issa.

On 2 April 2008, Mr Hammoud and Ms Issa, by separate instruments completed by
Mr Hammoud in his own handwriting and signed by each of them, appointed Mr
Fiorentino as their proxy for the creditors meeting to be held on 16 April 2008 with
specific instructions to vote for the proposed resolutions at the meeting.

On 16 April 2008, the first meeting of creditors of ERB was held at, or during which:
@ Mr Fiorentino chaired the meeting;

(b) Mr Hammoud and Ms Issa attended by their proxy, Mr Fiorentino;
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(© no other creditors attended; and

(d)  the creditors resolved, inter alia, that the liquidators appointed by the members
remain as liquidators and the remuneration of the liquidators be capped at
$60,000 GST exclusive.

On 12 May 2008, the OSR lodged a proof of debt (“POD”) for $468,838.082.

On 21 August 2008, Brian Noble of Clayton Utz, acting for Westfield, wrote to Mr
Fiorentino and informed him that the lessors of the various Westfield centres
(“Westfield”) agreed to an assignment of shop leases from ERB to BWI, on terms
contained in an enclosed deed of covenant, and requested the liquidators of ERB to
sign the deed.

The deed of covenant referred to in the preceding paragraph provided inter alia:

@) the parties to the deed were named as BWI (as Assignee), Perpetual Trustee
Company Ltd and Westfield Management Ltd as responsible entity of the
Bondi Junction Trust (as Lessor), ERB (as Assignor) and Mr Hammoud and
Ms Issa (as Guarantor and New Guarantor);

(b)  the Lessor consented to the assignment of the Lease (being the lease of Shop
4004 at Westfield Bondi Junction) by ERB to BWI from the Assignment Date
(which is not defined) — clause 8;

(© ERB, subject to the Retail Leases Act, remained liable and was not released
from any of its obligations under the Lease, in respect of any breach before and
after the Assignment Date — clause 4**; and

(d) ERB to pay the Lessor, on or before the Assignment Date, the amount required
to be paid pursuant to the Contribution Deed — clause 9.

In the circumstances, ASIC alleged that from about 21 August 2008 if not before, Mr
Fiorentino knew that:

@ Westfield is and was a creditor of ERB [this is denied by Mr Fiorentino]; and

(b) none of the leases had been assigned to BWI [this is not admitted by Mr
Fiorentino, and he refers to clauses 7 and 8 of the Business Sale Agreement
that ERB was to provide BWI an effective assignment of the leases on
execution date or within a reasonable time thereafter].

On 23 September 2008, Mr Fiorentino sent a Notice to Creditors advising of a meeting
of creditors to be held on 8 October 2008 (“23 September 2008 Notice”) for the
purpose of considering the attached Report of the Liquidators and:

@) to consider whether creditors wished to indemnify the liquidators and/or
provide a fund to enable the liquidators to carry out public examinations under

2 Mr Fiorentino denies this stating that the OSR lodged a POD dated 12 May 2008 on 14 June 2008 — Response p 19.
¥ Mr Fiorentino admits this and says that s 41A of the Retail Leases Act releases the assignor from any post assignment breaches by the
lessee — Response p 19.
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ss 596A and 596B of the Act and, if necessary (depending on the outcome) to
take legal action:

Q) concerning monies owed to ERB by BWI under the Business Sale
Agreement;

(i) to recover the amount paid to GuildSuper of $125,000 and interest or
earnings thereon since the payment of that money by ERB in October
2003 (“the First Resolution™);

(b) if thought fit resolve to fix the remuneration of the liquidators of ERB in the
sum of $198,561.91 excluding GST for the period 2 April 2008 to 21
September 2008 (“the Second Resolution”); and

(© if thought fit resolve that the remuneration of the liquidators of ERB be fixed
on a time basis based upon Hamiltons Scale of Fees to be paid as and when
incurred at the discretion of the liquidators in the first instance not to exceed
the sum of $100,000 without further approval by a meeting of creditors (“the
Third Resolution”).

A Report to Creditors accompanied the 23 September 2008 Notice (“23 September
2008 Report™”) in which Mr Fiorentino advised, inter alia, that:

@) the Directors claimed to be creditors for $2,152,199.64, but that the liquidators
had no evidence of the alleged debt; and

(b) employees' claims for wages and superannuation, leave of absence and
retrenchment payments were estimated to be a total of $500,000. [Mr
Fiorentino admits this but asserted, in his Response, that he formed the view
that the “employees” as pleaded were not creditors of ERB].

Mr Fiorentino sent a copy of the 23 September 2008 Notice and Report to the
following creditors of ERB, namely: the OSR, Mr Hammoud, Ms Issa, GIO General
Limited (“GIO”), Gallagher Basset Services (“Gallagher Basset”), the Beauty
Warehouse Pty Ltd and an entity by the name of Anything Wet.

No other creditor of ERB was sent a copy of the 23 September 2008 Notice and
Report. Mr Fiorentino does not admit this allegation.

On 26 September 2008, Gallagher Bassett (Workers Compensation) lodged a POD for
an amount of $134,403. On 30 September 2008, GIO (Workers Compensation NSW)
lodged a POD for an amount of $225,690.20.

By email dated 4 October 2008, Mr Bastas advised Mr Fiorentino that ERB would
owe 68 former ERB staff for unpaid entitlements that amounted to $763,001.97 should
they have been made redundant by ERB and attached a summary of "Leave
Entitlements & Superannuation 29/02/2008" for 68 named former ERB employees.

On 7 October 2008, and further to the 23 September 2008 Notice and Report, Mr
Hammoud faxed nine (9) Appointment of Proxy forms to Hamiltons.

In relation to the 9 proxy forms:
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(@)

(b)

(©)

each of the 9 proxy forms was handwritten (Mr Hammoud having written his
address on two of the forms) and appeared to be signed by the respective
creditor;

each of the 9 creditors who appointed Mr Hammoud as their proxy for the 8
October 2008 meeting instructed Mr Hammoud in their proxy form to:

Q) vote against the First Resolution at the meeting; and
(i) vote in favour of the Second and Third Resolutions the meeting; and

of the 9 persons who appointed Mr Hammoud their proxy for the 8 October
2008 meeting, 8 were former employees of ERB, all of whom then worked for
BWI at the company's Head Office at Hurstville and were neither a shareholder
nor director of ERB (“8 Former Employees”) and the other person was Ms
Issa.

Mr Hammoud and Ms Issa lodged formal PODs for amounts of $1,443,151.32 and
$1,413,612.85 respectively, both dated 7 October 2008.

On 8 October 2008, a meeting of creditors of ERB was held, at and during which:

(@)
(b)

(©

(d)

(€)

Mr Fiorentino chaired the meeting;

Mr Hammoud attended in his own capacity and as proxy for the 9 creditors
who had submitted proxy forms, but no other creditors attended:;

Mr Hammoud’s friend Mr Moini, his lawyer Mr Pateman and Mr Bastas were
present as observers;

Mr Fiorentino accepted all 9 proxy forms and allowed Mr Hammoud to vote in
accordance with them; and

the motion for the First Resolution did not carry and the motions for the
Second and Third Resolutions carried unanimously.

Mr Fiorentino did not give the 23 September 2008 Notice and Report to Westfield or
any of the employee creditors of ERB, other than Mr Hammoud and Ms Issa,
including:

(@)

(b)
(©

those employees referred to or contemplated by Mr Fiorentino in his estimate
of employees’ claims referred to in the 23 September 2008 Report;

the 68 named former ERB employees provided by Mr Bastas; and

the 8 Former Employees.

In his Response, Mr Fiorentino admits that no notices were sent as pleaded but he
denies that Westfield or any former employees were creditors as at 23 September

2008.
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Issue for determination — Contention 1.

210. The issue for determination is whether, Mr Fiorentino, in not giving the 23 September
2008 Notice and Report to Westfield or the employee creditors of ERB:

@) failed to act diligently as required by section 130.1b) of the Compiled APES
110; and/or

(b) acted in breach of Reg. 5.6.12(1)(a) of the Act; and/or

(© acted in breach of s 180 of the Act, in that he did not exercise his powers and
discharge his duties with the degree of care and diligence required by that
section.

Did Mr Fiorentino act in breach of Regulation 5.6.12(1)(a)

211.  We will deal first with Regulation 5.6.12(1)(a) of the Corporations Regulations. That
regulation provides:

“(1)  The convenor of a meeting must give notice in writing of the meeting to
every person appearing on the company's books or otherwise to be:

(@) in the case of a meeting mentioned in sub-paragraph 5.6.11(2)(a)(i)
— a member, creditor or contributory of the company. ...

(2)  The notice must be given to a person:
(@) by delivering it personally; or
(b) by sending it to the person by prepaid post; or

(c) if the person has a facsimile transmission number to which notices
may be sent to the person — by faxing it to the person at that
number; or

(d) if the person has a document exchange number to which notices
may be sent to the person — by lodging it with the exchange at, or
for delivery to, the person's receiving facilities identified by that
number.”

212. The meeting referred to in sub-paragraph 5.6.11(2)(a)(i) is:

“(a) a meeting convened under Part 5.3A, 5.4, 5.4B, 5.5 or 5.6 of the Act
that is:

(i) a meeting of members, creditors or contributories of a company”

213. Although Mr Fiorentino did not include, in the Notice of Meeting, a reference to the
Part or section of the Act under which the meeting was called (which, in our view,
would be normal practice), the relevant meetings in this case were meetings to
ascertain the views of creditors and thus, were convened under Part 5.5. Section 506
of the Act provides that a liquidator in a voluntary winding up may exercise any of the
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powers that the Act confers on a liquidator in a winding up in insolvency or by the
Court. Those powers include the power to convene a meeting of the creditors for the
purpose of ascertaining their wishes under s 479. The meeting was also convened
under s 499 for the purposes of fixing remuneration.

Accordingly, there can be no real doubt that the meeting which Mr Fiorentino
convened for 8 October 2008, was “a meeting convened under Part 5.5 of the Act” that
was “a meeting of ... creditors” of ERB and that Mr Fiorentino was a convenor of the
meeting.  In the circumstances, Regulation 5.6.12(1)(a) of the Corporations
Regulations required him to give notice in writing of the meeting to every person
“appearing on the company's books or otherwise” to be a creditor.

In our view, it can properly be said that the statutory requirement imposed by
Regulation 5.6.12(1)(a) on Mr Fiorentino was “a duty of a liquidator” which he was
required to perform as liquidator of ERB. In any event, in convening the meeting, he
was performing a duty or function required to be performed by a registered liquidator
and any failure to comply with Regulation 5.6.12(1)(a) would be relevant in
considering whether he had carried out or performed that duty or function “adequately
and properly”.

Did Westfield'* appear to be a “creditor” to whom the notice was required to be
given?

Mr Fiorentino asserted, in his Response, that at the time of calling the meeting, he
believed that Westfield was not a creditor. He asserted that he had been in contact
with Westfield through his solicitor (Mr J Hamilton) and was aware that the party who
had moved into the leased premises was in fact making the required rental payments
and that Westfield was invoicing BWI. He asserted that he had not disclaimed the
leases and that no notice of default had been served upon ERB.

Mr Fiorentino’s response is, in substance, concerned with the question whether
Westfield was a creditor in respect of an amount which was then due and payable. It
does not address the wider notion of a “creditor”, and in particular, whether Westfield
was, or more importantly, appeared to be, a contingent creditor.

The evidence concerning the leases and obligations thereunder is not complete. The
leases were not in evidence, although there was some evidence as to their terms and it
is clear that the leases imposed the usual obligation to pay rent and that this obligation
continued over the balance of the lease period™>.

There was nothing to suggest that Westfield was a creditor in respect of rent which
had accrued and was due and payable. However, a landlord is a contingent creditor
with regard to future instalments for rent under a lease existing at the date of
liquidation: Lam Soon Australia Pty Ltd (admin apptd) v Molit (No 55) Pty Ltd (1996)
70 FCR 34; Henaford Pty Ltd v Strathfield Group Limited (2009) 72 ACSR 240 at
[13]. A landlord is a contingent creditor of the tenant because a lease creates an
existing obligation, and out of that existing obligation, there is a liability on the part of
the tenant company to pay a sum of money in a future event: Community Development

14 References to “Westfield” are to the defined term in paragraph 43 of the SOFAC meaning the actual lessors of the various Westfield
centres at which the relevant shops were located.
15 See the draft Deed of Covenant, Ex 1 Tab 35.
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Pty Ltd v Engwirda Construction Co (1969) 120 CLR 455 at 459 per Kitto J. Even if
an assignment of a lease takes place, a lessor may be continue to be a creditor with
respect to the difference between the market value of the reversion with and without
the benefit of the company's covenant to pay rent: Re House Property and Investment
Co [1954] Ch 576.

Regulation 5.6.12(1)(a) applies to creditors who have contingent claims. We note that
Regulation 5.6.23 permits a contingent creditor to vote at a meeting convened in
accordance with Regulation 5.6.12. Further, s 553 provides that contingent claims, the
circumstances giving rise to which occurred before the relevant date, are admissible to
proof against the company.

In our view, on the material available to Mr Fiorentino as at 23 September 2008,
Westfield appeared to be a contingent creditor. In particular:

@ First, he had received a letter from Clayton Utz on behalf of Westfield dated 21
August 2008 which made it plain (insofar as it was not already plain) that
Westfield was claiming that:

Q) eight leases in the name of ERB were subsisting;
(i) that Westfield was willing to enter into an assignment of those leases;

(iii)  that the terms on which Westfield was willing to assign included terms
whereby ERB acknowledge that it remained liable for its obligations,
both past and future, under the leases;

(b) Secondly, Mr J Hamilton’s email to Mr Fiorentino of 18 September 2008
confirmed that there had been no assignment, that Westfield was claiming that
ERB had both ongoing and future obligations under the leases and that
Westfield would seek instructions concerning releasing ERB from post
assignment obligations, if an assignment were to take place. Mr J Hamilton
proposed sending a letter to Westfield stating: “Given the liquidation, the rights
of [Westfield] will now be to prove as an unsecured creditor in respect of any
claim it might have against ERB”.

In our view, a reasonably competent liquidator,

@ would have been aware that a landlord of a company in liquidation under a pre-
existing lease would be a contingent creditor of the company and thus a
creditor for the purposes of convening a meeting under Part 5.6;

(b)  would have known that as the company operated a retail business, commonly
landlords are either paid late or are owed some arrears of expenses.
Accordingly, an enquiry of every known or former landlord on appointment
should have been made to enquire about the status of the lease and any
outstanding obligations; and

(c) knowing the matters known to Mr Fiorentino as at 23 September 2008, would
have believed that Westfield appeared to be a contingent creditor of ERB.
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In our view, on the matters known to Mr Fiorentino, Westfield appeared to be a
contingent creditor. Accordingly, Mr Fiorentino failed to give notice to a person
appearing on the company's books or otherwise to be a creditor, namely Westfield,
contrary to the requirements of Regulation 5.6.12(1)(a).

As to the employee creditors, on the material available to Mr Fiorentino, there
appeared to be employee creditors, in particular:

@ Whilst the Directors” RATA in the 23 September 2008 Report itself listed nil
in relation to employee claims, Mr Fiorentino listed (under the heading
“Liquidator’s assessment of the RATA” (emphasis added)) “Priority Creditors”
being Wages and Super of $100,000, Annual leave and long service leave of
$200,000 and Retrenchment Payments of $200,000;

(b) This was elaborated in the Report, where Mr Fiorentino referred to BWI’s
indemnity under the Business Sale Agreement and said: “Those creditors of
[ERB] at the time who remained unpaid as at the date of liquidation still remain
its creditors now, but [ERB’s] right to seek indemnification from [BWI]
remains. This claim is reflected in the RATA above. Notably, at least the
employees of [ERB] have apparently agreed to their transmission to [BWI]”;

(© Mr Fiorentino’s estimate of funds available for distribution to creditors in the
Report stated that of the surplus of funds available, the Employee Entitlements
of $500,000 would be paid out as a first priority;

(d) Prior to the 8 October meeting, Mr Fiorentino received an email from Mr
Bastas attaching a document entitled “Ella Rouge Beauty Pty Ltd — Summary
of Leave Entitlements & Superannuation 29/02/2008” (that date being the day
after the effective date of the Business Sale Agreement). Mr Bastas stated that
the attachment related to staff entitlements should they have been made
redundant and that it totalled $763,001. The schedule set out, as at 29 February
2008, the amounts payable to each of about 68 ERB employees amounts in
respect of annual leave entitlement, long service leave, redundancy and super;

(e) At the 8 October meeting itself, Mr Fiorentino accepted 8 employee proxies,
(notwithstanding that these were only a minority of the 68 or so employees on
Mr Bastas’ schedule).

Even in his own Response, Mr Fiorentino did not assert that the employees were not
creditors. He asserted that the employees “probably were not” creditors, although this
assertion is not elaborated. We find this assertion difficult to reconcile with the
statements contained in the 23 September 2008 Report and the fact that he accepted
the proxies for 8 employee creditors at the meeting.

In our view, on the matters known to Mr Fiorentino, the employees were persons who
appeared to be creditors and by failing to give notice to them, Mr Fiorentino failed to
give notice to persons appearing on the company's books or otherwise to be creditors,
contrary to the requirements of Regulation 5.6.12(1)(a).
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Did Mr Fiorentino act negligently?

228. As to Contention 1(a) and (c), the Code of Ethics for Professional Accountants
("APES 110") issued by the Accounting Professional and Ethical Standards Board®®
provided, as at material times in 2008 and 2009:

“130.1 The principle of professional competence and due care imposes the
following obligations on Members:

(@) To maintain professional knowledge and skill at the level required
to ensure that Clients or employers receive competent professional
service; and

(b) To act diligently in accordance with applicable technical and
professional standards when providing their services.”

229.  Section 180 (1) of the Act provides:

“(1) A director or other officer of a corporation must exercise their powers
and discharge their duties with the degree of care and diligence that a
reasonable person would exercise if they:

(@) were a director or officer of a corporation in the corporation's
circumstances; and

(b) occupied the office held by, and had the same responsibilities
within the corporation as, the director or officer.”

230.  Section 180 is, of course, subject to the business judgment rule in s 180(2).
231. ASIC made the following observation in the Preliminary Section of the SOFAC:

“In many of ASIC's contentions, ASIC makes reference to Mr Fiorentino being in
breach, or in contravention of a particular statutory provision. In considering such
contentions, ASIC notes the following obiter in CALDB's decision of Allan Gregory
Walker of 22 December 2008 at page 19 paragraph 7.3(b).

‘It is beyond doubt that there are various sources from which an [auditor's]
duties may arise and they include statutory provisions, the general law and
codes and the standards promulgated by the professional bodies. In this case
ASIC has framed a number of its contentions as being constituted by a
contravention (or failure to comply with) a specified statutory provision.

However, whether there has been a contravention of any particular statutory
provision is not a matter relevantly for us to decide. The exercise of our power
under s 1292 does not turn on our being satisfied to a legal standard. It may be
that the failure to carry out and perform a relevant duty is an offence, however
that is not what we are called upon to determine by the terms of s 1292. The
question for us is the adequacy and propriety of the carrying out or

18 Formed by CPA Australia Limited, the Institute of Chartered Accountants in Australia and the National Institute of Accountants in 2006.
Accountants who are members of the professional accounting bodies are required as a condition of their membership to comply with the
ethical and professional standards approved by the APESB.
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performance of a relevant duty and that is to be judged by the Board by making
an evaluative and subjective determination.™

In his Response, Mr Fiorentino made a number of assertions concerning s 180 (in a
section dealing globally with ss 180 to 184).

First, he asserted that s 180-184 had not been judicially considered in respect of its
application to liquidators and that the applicability of the section had been doubted in
ASIC v Edge [2007] VSC 170. He asserted that the Board’s own decision in ASIC v
McVeigh (19 January 2010) in holding otherwise was wrong.

In our view, this assertion is incorrect. Section 180 clearly applies to liquidators. In
ASIC v Edge, the very decision relied upon by Mr Fiorentino, Dodds-Streeton J
expressly accepted that a liquidator was “an ‘officer’ subject to the obligations in
ss 180 and 181~ (at [604] — emphasis added). The concern which she raised in that
case was whether declarations or findings of breach of s 180 (1) of the Act could
properly be made in the context of an inquiry under s 536 of the Act (at [601]).

The applicability of s 180 (and other provisions of the Act - and, indeed, professional
codes) was recently confirmed in the decision of Middleton J in ASIC v Dunner (2013)
303 ALR 98 where his Honour said (at [27]ff):

“[27] Insolvency practitioners are subject to standards imposed by:

(@) Part 2D.1 of the Act (as officers of a corporation, because
administrators, liquidators and receivers are all included in the
definition of “officer” in s 9 of the Act);

(b) equitable principles applicable to fiduciaries, including a duty to
avoid conflicts of interest; and

(c) industry codes.

[28] As officers, liquidators and receivers are subject to the same statutory
duty of care and diligence as directors under s 180 of the Act.

[29] Specifically in relation to liquidators, | note that a liquidator is
appointed and paid to exercise a particular professional skill, and a high
standard of care and diligence is required in the performance of their
duties: Pace v Antlers Pty Ltd (in lig) (1998) 80 FCR 485 at 497; 26
ACSR 490 at 501 (Pace).

[30] InPace at FCR 499; ACSR 503, Lindgren J stated that a liquidator:

‘... must exhibit care (including diligence) and skill to an extent that is
reasonable in all the circumstances. “All the circumstances” will
include the facts that a liquidator is a person practising a profession,
that a liquidator holds himself or herself out as having special
qualifications, training and experience pertinent to the liquidator’s role
and function, and that a liquidator is paid for liquidation work. “All the
circumstances” will also include the fact that some decisions and
courses of action which a liquidator is called upon to consider will be of
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[31]

[32]

a business or commercial character, as to which competent liquidators
acting with due care, but always without the benefit of hindsight, may
have differences of opinion.’

Both the Institute of Chartered Accountants in Australia (ICAA) and
the Insolvency Practitioners Association of Australia (IPA) have
published standards of conduct for insolvency practitioners.
Specifically, the codes relied upon by ASIC in this proceeding
(collectively referred to as codes) are:

(1) professional standard “APES 330 Insolvency Services” issued by
the Accounting Professional and Ethical Standards Board of the
ICAA (APES 330);

(2) “Code of Professional Practice for Insolvency Practitioners” issued
by the IPA, most of which was operative between 31 December
2007 and 31 December 2010 (2008 IPA Code); and

(3) “Code of Professional Practice for Insolvency Practitioners” (2nd
ed) issued by the IPA, operative from 1 January 2011 (2011 IPA
Code).

In Re Monarch Gold Mining Co Ltd; Ex parte Hughes [2008] WASC
201 at [37]-[40], Sanderson M stated (in the context of considering the
“Code of Practice for Insolvency Practitioners”, which I note is not one
of the codes specifically in contemplation in this proceeding):

[37] A code of conduct such as this has no legal status. That is to say,
a failure to comply with the terms of the code would not render a
practitioner liable for prosecution under the Act or any other
statute. It may lead to disciplinary proceedings by the Insolvency
Practitioners Assn but that is a different issue ...

[38] But the importance of codes such as this is not to be
underestimated.  Administrators and insolvency practitioners
generally are said to act under the supervision of the court. That
1s right; but the court’s ability to supervise an insolvency
practitioner is, in a very real and practical sense, limited. In this
day and age, insolvency practice is highly specialised and
administrations or liquidations are frequently extremely complex.
While it is doubtless comforting to stakeholders that courts have a
supervisory role, comfort can also be drawn from the fact that
ASIC play a role and that insolvency practitioners are adhering to
a detailed code of conduct. This case provides a good example of
the importance of the role of ASIC and the importance of the code
of conduct. ...

[40] It is also important that the administrators paid close attention to
their obligations under the code of practice. It shows that the
code is something more than a public relations exercise designed
to assuage the concerns of those involved with insolvency
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practitioners. That being so, it seems to me that it is appropriate
to make the directions sought. It emphasises the importance to be
attached to adherence to the code. It must necessarily add to the
status of the code and assure the public generally that the courts
regard adherence to its terms as a matter of utmost importance.”

Secondly, Mr Fiorentino asserted that ASIC’s reliance upon s 180 would involve
making a declaration under s 1317E of the Act and that the Board does not have such
jurisdiction.

In our view, ASIC is not seeking any declaration under s 1317E and the Board has no
jurisdiction to make such a declaration. The essential question for the Board on an
application under s 1292 is to form a view as to whether a liquidator has carried out or
performed adequately and properly his or her duties (or functions). As Tamberlin J
said in Dean-Willcocks, the task of the Board is to evaluate the adequacy of the
performance of the function or role of the liquidator. Section 1292 invites the testing
of performance of that role or function against professional standards. In carrying out
its task, the Board may consider whether a liquidator has performed his or her
statutory obligations such as those imposed by s 180. We doubt whether s 1292
contemplated a mechanical evaluation by the Board of the “adequacy” of performance
of “duties” such as those in s 180. The duty under s 180, whilst undoubtedly a duty of
a liquidator, is (in substance) a duty to exercise powers and discharge duties with
reasonable care and diligence. If s 1292 required the Board literally to assess the
adequacy of performance of “duties” of this kind, the question for the Board would be
whether the liquidator had carried out or performed adequately and properly the duty
to exercise reasonable care and diligence.

In our view, compliance with statutory obligations such as those imposed by s 180,
may be considered by the Board as part of the ultimate question, namely, whether the
performance by a liquidator of his or her duties or functions has been adequate and
proper. Thus, the question raised by Contention 1 is, in substance, whether Mr
Fiorentino performed his duties or functions as a liquidator in convening meetings of
creditors adequately and properly having regard to (inter alia) whether or not he
performed the obligations imposed upon him by s 180.

Thirdly, Mr Fiorentino asserted that the purpose of s 180 was as set out in Daniels v
Anderson (1995) 37 NSWLR 438, “imposing a duty on company directors to meet the
fundamental obligations to enable it to effectively guide and monitor the management
of the company”. He referred to ASIC v Adler [2002] NSWSC 171 as providing a
useful summary. He asserted that nowhere in the vast anthology of decisions does
what amounts to a “business management test” import some additional obligation
upon a liquidator, above what is already imposed by s 536 or 447E or the relevant
codes. He asserted that had Parliament intended s 180 to apply to liquidators in their
capacity as such, one could assume that the wording of those sections would clearly
indicate that intent. He asserted that the High Court in Spies v The Queen (2001) 201
CLR 603 held that s 181 did not (as apparently contended by ASIC) extend to a duty
owed to creditors.

In our view, Parliament has clearly indicated its intent. Section 180 is not, in terms,
restricted to “directors” but deals with “A director or other officer of a corporation”.
Section 9 of the Act provides “Officer of a corporation means ... a liquidator of the
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241.

242.

243.
244,

corporation” (amongst other types of officer). Further, in our view, Spies has nothing
to do with the issue. ASIC is not asserting in this Application that s 181 applies to Mr
Fiorentino in connection with a directors’ duty to act in the interests of creditors.

Fourthly, Mr Fiorentino submitted that Edge was authority for the proposition that
knowing breaches or omissions (as alleged by ASIC) were not properly characterized
as breaches of s 180.

The short answer to this is that ASIC’s allegations either amount to a breach of s 180
or they do not. That is something to be considered in relation to each particular
allegation.

Accordingly, we reject the submissions made by Mr Fiorentino concerning s 180.

In our view, for the reasons already given in paragraphs 222-226 in failing to provide
the 23 September 2008 Notice to Westfield and the employee creditors,
notwithstanding the knowledge he possessed, Mr Fiorentino did not act with the level
of diligence required by applicable technical and professional standards when
providing their services or with the degree of care and diligence that a reasonable
person would have exercised if he or she had been a liquidator of ERB, in accordance
with the requirements of s 180.

Finding on Contention 1

245.

For the above reasons, we consider that Contention 1 is established.

Does Contention 1 establish, in itself, that Mr Fiorentino failed to carry out or perform
adequately and properly the duties of a liquidator?

246.

247.

248.

We refer to our discussion at paragraphs 67-69 above in relation the Board’s role in
considering whether a liquidator has failed adequately and properly to carry out or
perform his or her duties or functions. The Panel must assess the sufficiency of the
acts or omissions of Mr Fiorentino against professional standards applicable to the role
of a liquidator.

In our view, it is doubtful that a failure by a liquidator to give a notice to a particular
creditor, in breach of Regulation 5.6.12(1)(a), will, in every case, constitute a failure to
carry out or perform adequately and properly the duties or functions of a liquidator. In
the first place, a breach may occur through error, notwithstanding that a liquidator has
appropriate systems in place designed to ensure compliance with the regulation. A
failure may be de minimis or the circumstances of a particular breach may lack
substance. This is not to diminish the importance of the need for liquidators to comply
with the regulation.

In our view, it is relevant to the present case:

@ that the meeting was called to consider (inter alia) a resolution for funding the
liquidators to carry out public examinations and, depending on the outcome to
take legal action concerning monies owed to ERB by BWI under the Business
Sale Agreement;
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249.

250.

251.

252.

(b)  there were few external creditors and it was important that all external creditors
be given the opportunity to express a view, particularly in view of the fact that
the directors were unlikely to support this resolution;

(© that had Westfield and/or the employees supported the resolution, it may have
been passed.

We accept that there were some complexities in the question whether Westfield or the
employees were creditors, and that it appeared that an “assignment” of the obligations
may occur, which may well have diminished the risk of any significant claim. But
these matters did not justify Mr Fiorentino’s omission to provide notice. Westfield
and the employees appeared to be creditors and it was important for Mr Fiorentino to
provide them with notice of the creditors meeting.

It is not appropriate to attempt to speculate as to how Westfield or the employees
might have reacted if given an opportunity to support this resolution. Mr Fiorentino
must have considered that there was some point in putting forward the resolution to
fund examinations, otherwise he would not have done so. Having done so, it was
important that creditors (and particularly external creditors) were given the
opportunity to support the resolution. We deal with the significance of the impact of
the Business Sale Agreement below.

There is nothing in the evidence before us to suggest that Mr Fiorentino took a view
that Westfield or the employees were not creditors by reason of some factual error or
because he received legal advice supporting that view. Indeed, the views expressed in
the letter from Mr J Hamilton suggested that Westfield was a creditor and Mr
Fiorentino appeared to have accepted that the employees were creditors in the 23
September 2008 Report. Further, the obligation imposed by Regulation 5.6.12(1)(a)
required nothing more of Mr Fiorentino than the identification of persons who
“appeared” on the company's books or otherwise to be a creditor. It was not a
question of a fine judgment call. There is ample evidence available to Mr Fiorentino
to suggest that Westfield and the employees appeared to be creditors.

Mr Fiorentino asserted, in his Response, that he agreed with “the director”
(presumably Mr Hammoud) that communications with employees would “go through
the director and that the director would bring them up to date”. He asserted that when
he was informed that proxies had been received from employees, he assumed that they
had effectively received notice of the meeting and were aware of his report. This
allegation was not supported by evidence. But even if it had been, it was completely
inappropriate for Mr Fiorentino to proceed upon this basis. If he did not consider that
the employees appeared to be creditors, he had no business admitting proxies. If he
did consider that they appeared to be creditors, he was obliged to provide them with
proper notice and no reasonably competent liquidator would consider that an informal
chain of communication to creditors, via the company’s director, who may very well
have motives to subvert the process, would provide an appropriate alternative to the
notice requirements. Regulation 5.6.31 requires that forms of proxy must accompany
the notice of meeting and Regulation 5.6.12(2), require that the notice of the meeting
must be given to the person (i.e. the creditor) either by delivering it personally, or
sending it to the creditor by prepaid post, fax or document exchange. It follows that
Mr Fiorentino was required to provide any proxy to a creditor in the same way.
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254.

255.

256.

(i)

257.

258.
259.

260.

Indeed, for Mr Fiorentino to rely on the asserted agreement with the director indicates
that Mr Fiorentino has failed to appreciate the importance of providing proper notice
to creditors of creditors meetings.

In the circumstances of the present case, Mr Fiorentino’s failure to provide the 23
September 2008 Notice to Westfield and the employees was a matter of significance.

For all of the above reasons, in our view, in failing to provide the September 2008
notice to Westfield and the employee creditors, in the circumstances identified above,
Mr Fiorentino failed, adequately and properly, to perform the duties or functions of a
liquidator within s 1292(2)(d).

We have also found that by failing to do so, Mr Fiorentino did not act with the level of
diligence required by applicable technical and professional standards or with the
degree of care and diligence that a reasonable person would have exercised if he or she
had been a liquidator of ERB, in accordance with the requirements of s 180. These
findings reinforce our conclusion that Mr Fiorentino failed, adequately and properly,
to perform the duties or functions of a liquidator within s 1292(2)(d).

Contention 2 — failure to give 30 April 2009 Notice and Report to Westfield or
any employee creditors.

ASIC alleged, by Contention 2, that:

“By not giving the 30 April 2009 Notice and Report to Westfield or any of the
employee creditors of ERB, Mr Fiorentino:

@ failed to act diligently as required by section 130.1b) of the Compiled
APES 110; and/or

(b)  acted in breach of Reg. 5.6.12(1)(a) of the Regulations; and/or

(© acted in breach of s 180 of the Act, in that he did not exercise his
powers and discharge his duties with the degree of care and diligence
required by that section; and/or

(d) acted in breach of s 181(1)(a) of the Act, in that he did not exercise his
powers and discharge his duties in good faith in the best interests of

The issues in Contention 2 are similar to those arising under Contention 1.

In his Response, Mr Fiorentino denied Contention 2. He asserted that he initially
considered Westfield was not a creditor. He asserted that he had received legal advice
that Westfield was not a creditor, referring to Ex 1 Tab 54. He asserted that shortly
before the 15 May 2009 meeting, but after the notice went out, he was informed by his
solicitor that Westfield might well be a creditor and that he then sent out a copy of the
Report and advised Westfield to attend the meeting.

In relation to the employees, Mr Fiorentino said that the position was still uncertain at
the time the 15 May 2009 meeting notices were sent out. Shortly after this, he
received advice from counsel that the employees should be admitted as creditors to the

=45 -



value of $1.00. He asserted that on being informed that proxies had been received
from former employees, he assumed that the employees had become aware of the
meeting and the contents of his report through the director.

Matters upon which ASIC specifically relies in support of Contention 2

261.

262.

263.

264.

265.

266.

ASIC specifically relies upon the following matters in support of Contention 2.
Nearly all of these matters were admitted in Mr Fiorentino’s Response. We will deal
with any exceptions specifically. Unless we specifically say otherwise, we find that
the factual allegations in this section have been established on the evidence.

On 10 November 2008, the OSR lodged an amended POD for $463,712.70. The
Claims Register maintained by Hamiltons was updated to reflect the OSR's amended
POD.

On 16 December 2008, Mr J Hamilton advised Mr Fiorentino that the various
Westfield leases appeared never to have been assigned to BWI.

On 14 January 2009, ERB, Mr Fiorentino and Mr Hamilton as Liquidators of ERB, Mr
Hammoud, Ms Issa and BWI as Trustee for the Shanel Family Trust entered into a
Deed of Settlement and Release ("Deed of Settlement and Release™) pursuant to which
inter alia:

@) each of ERB and the liquidators on the one hand and BWI, Mr Hammoud and
Ms lIssa on the other hand mutually released the other from all suits, actions
and demands relating to the Business Sale Agreement and the affairs of ERB;
and

(b) BWI, Mr Hammoud and Ms Issa paid $60,000 to ERB.

From the time of entry into the Deed of Settlement and Release, Mr Hammoud and Ms
Issa:

@ were no longer creditors of ERB; and

(b)  were not liable to ERB and the liquidators in any way for any debt, claim or
demand;

(© and thus had no further interest or concern in the winding up of ERB.

This is denied by Mr Fiorentino. We accept that Mr Hammoud and Ms Issa were no
longer creditors of ERB and were not liable to ERB for any debt claim or demand.
Whether they had any “interest or concern” in the winding up may be a debatable
issue but we do not consider that this matter is relevant to our decision and we make
no finding about it. Indeed, we do not rely on any of the matters in this paragraph in
forming our decision on this Contention.

On 19 February 2009:

@ Mr Fiorentino wrote to Mr Hammoud/BW!|1 and inter alia:
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268.

269.

(b)

Q) stated that in order for him, Mr Fiorentino, to work out creditors’
dividend entitlements, he needed to obtain Counsel's advice as to what
liabilities, if any, ERB had as a result of the transmission of the
business to BWI to pay entitlements to employees terminated by ERB
on the sale of the business;

(i) requested Mr Hammoud/BW!I1 provide certain information as to those
employees;

(iii)  attached Mr Hammoud’s list of employee claims in the sum of
$763,001.97, together with a schedule of employees which were current
per various MY OB reports; and

(iv)  noted that "if for some reason (such as inter alia employee job security
and uncertainty leading to resignation of employees and low workplace
morale) you wish me not to write to every employee requesting the
information in respect of their claims against ERB... | require you to
put into a joint bank account in the name of the company and BWI
funds to cover any claims they may have so that the employees are
covered in the event they receive no payment from BWI or ERB during
its winding up"; and

Mr Fiorentino recalled that letter 45 minutes later.

On 25 February 2009, Mr Fiorentino requested Mr J Hamilton to advise him whether
it was in ERB's interest to execute the lease assignment provided by Westfield even
though it would leave ERB as guarantor, so that ERB did not end up with an actual
liability instead of a contingent liability.

On 26 February 2009, Mr J Hamilton, on instructions from Mr Fiorentino, wrote to Mr
Kevin Slinger of Clayton Utz, solicitor for Westfield, and stated inter alia that:

(@)

(b)

(©)

(d)

Mr Fiorentino believed the leases were surrendered by ERB by operation of
law on 29 February 2008, or shortly thereafter, being the date that ERB sold its
business to a related entity, BWI'";

Mr Fiorentino needed to consider whether there was any property he should
disclaim in ERB’s liquidation;

to ascertain Westfield’s position, Mr Fiorentino gave notice under s 568(13) of
the Act requiring Westfield to state the interest it claimed in any of the shops
vis a vis ERB; further, if Westfield asserted ERB was still a lessee of any shop,
then they should set out the facts, matters and circumstances supporting that
assertion for each shop; and

if Westfield claimed to be a creditor of ERB, then they should specify the
nature of their claim and the details of the amounts said to be owed.

By letter dated 12 March 2009, Clayton Utz responded, inter alia, that:

7 The reference to "29 February 2008" is a reference to the Sale Agreement of 28 March 2008 which was subsequently backdated to 28
February 2008 (Bastas Transcript 1 pages 136.22 — 137.22).
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270.

271.

272.

273.

274.

275.

€)) Westfield had not consented to the purported assignment of the leases by ERB
to BWI and such assignment by ERB constituted a breach of the leases;

(b)  tax invoices for rent pursuant to the leases had been issued to date to ERB,;

(c) Westfield considered ERB to be its tenant, liable for the financial obligations
pursuant to the leases until their expiry, and provided approximations of those
financial obligations for each lease which totalled $2,729,611.81; but

(d  Westfield was willing to consent to an assignment if the parties executed the
deeds sent to Mr Fiorentino on 21 August 2008.

On 22 April 2009, Mr J Hamilton advised Mr Fiorentino that:

@) there was no evidence of Westfield invoicing BWI1 or the landlords' knowledge
of the sale of business; and

(b) according to Westfield there were substantial liabilities of greater than $2
million for future rent should the leases be terminated.

On 30 April 2009, Mr Fiorentino sent a Notice to Creditors advising of a meeting of
creditors of ERB to be held on 15 May 2009 for the purpose of considering the
attached Report of the Liquidators and to inter alia:

@ inform creditors of continuing investigations being undertaken by the
liquidators into the affairs of ERB which encompassed among other matters,
whether the employees of ERB taken over by BWI were owed any entitlements
by ERB and whether ERB had lease liabilities;

(b) if thought fit resolve to fix the remuneration of the liquidators in the sum of
$183,943 excluding GST for the period 8 October 2008 to 29 April 2009
(“Resolution 17); and

(© if thought fit resolve that the remuneration of the liquidators be fixed on a time
basis based upon Hamiltons Scale of Fees to be paid as and when incurred at
the discretion of the liquidators in the first instance not to exceed the sum of
$100,000 without further approval by a meeting of creditors (“Resolution 2”).

The only resolutions proposed for the 15 May 2009 meeting were the two resolutions
in relation to the liquidators' remuneration.

A Report to Creditors accompanied the 30 April 2009 Notice to Creditors (“the 30
April 2009 Report”) in which Mr Fiorentino advised, inter alia, that he was continuing
his investigations as to whether the employees, leasing and trade creditors taken over
by BWI remained creditors of ERB.

Mr Fiorentino sent a copy of the 30 April 2009 Notice and the 30 April 2009 Report to
the following creditors of ERB, namely: the OSR, GIO, Gallagher Basset, Anything
Wet and Zestwin Pty Ltd.

Mr Fiorentino did not give the 30 April 2009 Notice or the 30 April 2009 Report to
Westfield (although Mr J Hamilton sent a copy of the notice and report, without

-48 -



annexures, to Clayton Utz on 12 May 2009, three days before the meeting). Mr
Fiorentino did not give the 30 April 2009 Notice or the 30 April 2009 Report to any of
the employee creditors of ERB, including the 8 Former Employees whose proxies Mr
Fiorentino had accepted for the 8 October 2008 meeting.

Issue for determination — Contention 2.

276. The issue for determination is whether, in not giving the 30 April 2009 Notice and
Report to Westfield or any of the employee creditors of ERB, Mr Fiorentino:

€)) failed to act diligently as required by section 130.1b) of the Compiled APES
110; and/or

(b) acted in breach of Reg. 5.6.12(1)(a) of the Act; and/or

(© acted in breach of s 180 of the Act, in that he did not exercise his powers and
discharge his duties with the degree of care and diligence required by that
section;

(d) acted in breach of s 181(1)(a) of the Act, in that he did not exercise his powers
and discharge his duties in good faith in the best interests of ERB.”

277. As at the time of convening the 15 May 2009, did Westfield and the ERB employees
appear to be creditors?

278. As to Westfield, we refer to our discussion of the issue in relation to Contention 1
above. Nothing which happened between the 8 October meeting and the convening of
the 15 May 2009 meeting indicated that Westfield ceased to be (or ceased to appear to
be) a creditor. Indeed, the information available to Mr Fiorentino suggested that
Westfield remained a creditor of ERB, in particular:

@) Mr J Hamilton’s advice on 16 December 2008 confirmed the various Westfield
leases did not appear to have been assigned to BWI,

(b) on 14 January 2009 the liquidators and ERB entered into the Deed of
Settlement and Release with the result that BWI had no remaining obligation to
indemnify ERB in respect of any of ERB’s creditors. This scuttled any
possible argument that Westfield was not a creditor by reason of the terms of
the Business Sale Agreement, particularly the existence of the indemnity;

(©) by email dated 25 February 2009, Mr Fiorentino sought advice from Mr J
Hamilton as to whether he should execute the assignment proffered by
Westfield “so that we do not end up with an actual liability instead of a
contingent liability”;

(d) by letter dated 12 March 2009, Clayton Utz made it clear that there had been
no assignment of the leases and that Westfield was claiming that ERB was
liable for the obligations under the leases, which totalled $2.7m;

(e) Mr J Hamilton advised Mr Fiorentino on 22 April 2009 that the assignments
proposed by Westfield “could rid ERB of a substantial unsecured creditor”;
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280.

281.

282.

()] in the 30 April 2009 Report itself, Mr Fiorentino stated that he was attending
(sic - intending) to obtain an assignment of the Westfield leases to BWI, the
aim being “to significantly reduce the liability of [ERB] to Westfield as
landlord of the premises formerly occupied by [ERB] if those assignments can
be achieved”;

(9) In his email dated 12 May 2009, Mr Hamilton, acting for Mr Fiorentino, stated:
“Your client remains a creditor pending the assignment Deeds being executed
and exchanged.”

As indicated above, Mr Fiorentino, in his Response, relied upon the letter written by
Mr J Hamilton to Clayton Utz on 26 February 2009 which asserted that the leases had
been surrendered by operation of law and “ERB may owe no further legal obligations
at all to your clients, meaning that your clients are not creditors of ERB.”

In our view, this does not assist Mr Fiorentino. Having regard to the circumstances
known to him at this time, he must have realised that this letter was assertion, rather
than a statement of definitive fact. The letter invited Clayton Utz’s response, in
particular, whether Westfield asserted a claim against ERB and if so, the nature and
amount of the claim. Clayton Utz responded to this letter in no uncertain terms setting
out the facts upon which it relied to refute the assertions in Mr J Hamilton’s letter and
the basis for, and amount of, its claim. Following the receipt of this response, Mr
Fiorentino must have been aware, at the very least, of circumstances indicating that
Westfield appeared to be a creditor.

Mr Fiorentino failed to carry out his duty to give the 30 April 2009 Notice to
Westfield, a person appearing on the company's books or otherwise to be a creditor,
within 10 days of the meeting, contrary to the requirements of Regulation 5.6.12(1)(a).
We note, however, Mr J Hamilton sent a copy of the notice and the 30 April 2009
Report without attachments to Clayton Utz on 12 May 2009, three days before the
meeting. In his email attaching the notice, Mr Hamilton stated:

“Your client remains a creditor pending the assignment Deeds being executed
and exchanged.

A meeting of creditors has been called as shown in the attachment. Your client
may want to appoint a proxy and lodge a proof in the interim.”

As to the employees, we refer to the matters already known to Mr Fiorentino discussed
in relation to Contention 1 above. Nothing which happened between the 8 October
meeting and the convening of the 15 May 2009 meeting indicated that the employees
no longer appeared to be creditors. Indeed, the information available to Mr Fiorentino
suggested that they appeared to be creditors of ERB at the time of convening that
meeting, in particular:

@ Although apparently a draft, the letter from Mr Fiorentino to BWI/Mr
Hammoud dated 19 February 2009, indicated that Mr Fiorentino needed to
obtain Counsel's advice as to what liabilities, if any, ERB had for employee
entitlements. The letter attached the schedule referring to the 68 employees
which Mr Fiorentino had received from Mr Bastas;
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284.

(b) In the 30 April 2009 Report, Mr Fiorentino stated that he was investigating and
seeking Counsel's advice as to whether or not claims of employees had been
satisfied or assumed by BWI and thus were not creditors but that he was unable
to inform creditors on this issue;

(© On 13 May 2009, Mr Fiorentino emailed to Mr Hammoud 28 pre-completed
PODs in the names of each of 28 employees, setting out the particulars of each
employee’s debt;

(d) Mr Fiorentino admitted 28 Former Employees as creditors at the meeting on 15
May 20009.

In relation to Mr Fiorentino’s assertion (in response to the allegation that he failed to
give notice to employees), that he assumed that the employees had become aware of
the meeting and the contents of his report through the director by reason of being
informed that proxies had been received from former employees, as just demonstrated,
this is flatly inconsistent with the facts. Prior to any proxies being received, Mr
Fiorentino emailed Mr Hammoud with the 28 pre-completed PODs setting out the
details of each employee’s claim.

Mr Fiorentino failed to carry out his duty to give the 30 April 2009 Notice to the
employees, being persons appearing on the company's books or otherwise to be
creditors, within 10 days of the meeting, contrary to the requirements of Regulation
5.6.12(1)(a).

Lack of good faith?

285.

ASIC relied upon an asserted breach of s 181 of the Act (an alleged failure by Mr
Fiorentino to exercise his powers and discharge his duties in good faith in the best
interests of ERB). The basis for the allegation was not elaborated by ASIC beyond a
submission that, given what he had been told and advised, when it came to 30 April
2009, on any objective view, it could not be said that his failure to send the notice and
report was in good faith in the best interests of the company. An allegation of breach
of the duty of good faith involves an allegation about the subjective state of mind of a
person. We do not consider that there is a sufficient foundation for any finding of lack
of good faith in relation to this Contention. In our view, the real difficulties for Mr
Fiorentino, in this context, arise in connection with his dealings with employee
proxies, and we deal with this in relation to Contention 3 to 5 below.

Did Mr Fiorentino act negligently?

286.

287.

In our view, having regard to the matters known by Mr Fiorentino, in failing to
provide the 30 April 2009 Notice to Westfield and the employee creditors, did not act
with the level of diligence required by applicable technical and professional standards
or with the degree of care and diligence that a reasonable person would have exercised
if he or she had been a liquidator of ERB, in accordance with the requirements of s
180.

We rely upon our reasons in paragraphs 222 to 226 and 278 to 283 above.
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Finding on Contention 2

288.

For the above reasons, we consider that Contention 2 is established. However, we
base this finding on our acceptance that the matters in sub-paragraph 2(a), (b) and (c)
are established.

Does Contention 2 establish, in itself, that Mr Fiorentino failed to carry out or perform
adequately and properly the duties of a liquidator?

289.

290.

291.

292.

(iii)

293.

As to whether Mr Fiorentino failed to carry out or perform adequately and properly his
duties and functions concerning the Westfield notice, as indicated above, there were
some complexities surrounding the question of Westfield’s status and it appeared that
an assignment may well be achievable. In addition, we consider that it is significant
that Mr Fiorentino ultimately did provide the notice to Westfield, albeit only two clear
days prior to the meeting. Westfield was represented by a major and reputable law
firm and we doubt whether Clayton Utz would have had any real difficulty in
attending the meeting and participating, had they been instructed to do so.

For these reasons, whilst Mr Fiorentino’s conduct in failing to provide the required ten
days notice to Westfield was a breach of Reg. 5.6.12(1)(a) and lacked diligence and
reasonable care, we do not consider this matter, of itself, establish that Mr Fiorentino,
failed to carry out or perform adequately and properly his duties and functions as a
liquidator.

However, we consider that in failing to provide notice to the employees, Mr Fiorentino
failed to carry out or perform adequately and properly his duties and functions as a
liquidator. There were a significant number of employees and the combined value of
their potential claims was large. Mr Fiorentino had accepted proxies for 8 of the
employees at the previous meeting of creditors. Even if he was in a position of doubt
about the status of the employees when convening the May meeting, he was aware of
circumstances which would have caused any reasonably competent liquidator to
conclude that the employees appeared to be creditors and he should still have provided
them with notice. The fact that he sent to Mr Hammoud 28 pre-completed PODs in
the names of the employees with the details of the debts and accepted 28 employee
proxies at the May meeting, indicated that he had no real doubt that they were entitled
to notice.

We repeat our observations concerning Mr Fiorentino’s Response on this issue (see
paragraph 283 above).

Contention 3 — Pre-completing and forwarding to Mr Hammoud 28 pre-
completed proxies.

ASIC alleged, by Contention 3, that:

“In pre-completing and forwarding the 28 pre-completed proxies to Mr Hammoud for
the 15 May 2009 creditors meeting, Mr Fiorentino:

@ acted in breach of clause 21.5.1 of the Code; and/or

(b) failed to act diligently as required by section 130.1b) of the Compiled APES
110; and/or
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(© acted in breach of s 180 of the Act, in that he did not exercise his powers and
discharge his duties with the degree of care and diligence required by that
section; and/or

(d) acted in breach of s 181(1)(a) of the Act, in that he did not exercise his powers
and discharge his duties in good faith in the best interests of ERB; and/or

(e) acted in contravention of s 184(1)(a), (b) and (c) of the Act, in that he was
reckless or intentionally dishonest and failed to exercise his powers and
discharge his duties in good faith in the best interests of ERB.”

Matters upon which ASIC specifically relies in support of Contention 3

294.  The matters upon which ASIC specifically relies in support of Contention 3 are set out
in the following paragraphs. Many of these matters were admitted in Mr Fiorentino’s
Response. We will deal with any exceptions specifically. Unless we specifically say
otherwise, we find that the factual allegations in this section have been established on
the evidence.

295. On 12 May 2009:
(@  Mr Fiorentino contacted Mr Hammoud®; and

(b) Ms loakimaros, on Mr Fiorentino's instructions, commenced contacting
creditors to ensure a quorum for the creditors meeting of 15 May 2009.

296. On 12 May 2009 at around 12.39pm, Gallagher Bassett sent a 2 page fax to the
liquidators, which included a completed and signed Appointment of Proxy form by
which:

@ Gallagher Bassett appointed lan Swinnerton as its general proxy to vote at the
creditors meeting of 15 May 2009; and

(b) no voting intention was indicated for either resolution.
297.  Further:

@ Gallagher Bassett produced a POD to ASIC for $134,403.59, which was signed
by the Credit Team Leader on 12 May 2009 (“Gallagher Bassett POD”);

(b)  the fax register of Hamiltons recorded a 2 page fax was received on 12 May
2009 from "Gallagher Bassett";

(©) the Claims Register maintained by Hamiltons further recorded a POD was
received from Gallagher Bassett on 12 May 2009 for $134,403.59; and

(d) accordingly, it may be inferred that on 12 May 2009 Gallagher Bassett faxed to
Hamiltons the Gallagher Bassett POD together with their Appointment of
Proxy.

18 We note that Mr Fiorentino, in his Response denied that he contacted Mr Hammoud and asserted that Mr Hammoud contacted him:
Response para 75(a). We do not consider that this makes any significant difference.
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298.

299.

300.

301.

302.

303.

304.

On 12 May 2009, Mr Fiorentino and Counsel retained by him, Mr Svehla, telephoned
Ms Lisa Dorman, the solicitor for GIO, during which she informed them, inter alia,
that:

@) GIO had instructed TurksLegal to attend the 15 May 2009 creditors meeting;
(b)  she would send a copy of the proxy once it had been done; and

(c) she did not want to get into GIO's position but would let them know before the
meeting™.

From the communications referred to above:

@ Mr Fiorentino knew there would be a quorum for the 15 May 2009 creditors
meeting, namely GIO and Gallagher Bassett, whose claims totalled
$360,093.73. (Mr Fiorentino denied any knowledge of the creditors who might
or might not attend, but admits that Gallagher Basset would attend by proxy;
we find that he was aware that there was likely to be a quorum) and

(b) Mr Fiorentino did not know whether the resolutions to approve his
remuneration would be carried at the meeting.

On 12 May 2009 at 3.01pm, Mr J Hamilton forwarded to Mr Fiorentino an email he
had received from Mr Slinger which stated that Westfield would consent to certain
amendments to the lease assignment deeds that had been proposed by Mr J Hamilton
on behalf of Mr Fiorentino.

ASIC alleged that by this time if not before, Mr Fiorentino knew that in the absence of
the lease assignments being effected, Westfield was and remained a creditor of ERB.
Mr Fiorentino denied this. We find that he was aware that Westfield was, or at least
appeared to be a creditor.

On 12 May 2009 at 3.03pm, Ms loakimaros sent an email to Mr Hammoud which
attached a blank "Appointment of Proxy form" for the 15 May 2009 meeting (setting
out the proposed resolutions for the liquidators’ remuneration) and a blank "POD
form", and in which Ms loakimaros stated "Pino told me to send you this proxy form
and proof of debt form for the employees to fill in. Can you please return them to me
tomorrow".

On 12 May 2009 at 4.46pm, Mr J Hamilton forwarded to Mr Slinger an email he had
recently received from Ms loakimaros, which attached a copy of the 30 April 2009
Report (without annexures) and in which Mr J Hamilton stated "Your client remains a
creditor pending assignment Deeds being executed and exchanged. A meeting of
creditors has been called as shown in the attachment. Your client may want to appoint
a proxy and lodge a proof in the interim".

On 12 May 2009 at 5.05pm and on instructions from Mr Fiorentino, Mr J Hamilton
sent an email to Ms Elizabeth Raper, Counsel retained to advise in relation to
employee liabilities of ERB, in which he instructed her inter alia that:

¥ paras (b) and (c) are not admitted in the Response but the paragraph is otherwise admitted, see Response para 78. We consider that the
allegation is made out on the evidence.
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306.

307.

308.

300.

310.

€)) Mr Fiorentino was looking to see if there were any obvious employee creditors
left, even if as a contingent liability;

(b)  the purpose being, if such creditors existed, they may be able to vote at a
creditors meeting on Friday, even if only for $1.00, which would help Mr
Fiorentino; and

(© Ms Raper should inform him of what she thought, or if she could form any
view by looking initially for obvious creditors.

Sometime prior to the 15 May 2009 creditors meeting, Messrs Fiorentino and Svehla
had a conversation or conversations during which, inter alia:

@) it was agreed that Mr Svehla would attend the meeting to inform creditors of
Mr Fiorentino’s continuing investigations. (Mr Fiorentino denied this in his
Response and asserted that Mr Svehla attended to provide advice to the
company; we do not consider that the distinction is of any significance to our
findings);

(b) Mr Fiorentino requested that Mr Svehla be a proxy holder for creditors at the
meeting because they could not be directed to him or one of his staff as one of
the issues was his remuneration; and

(©) Mr Svehla agreed to be a proxy holder.

On 13 May 2009, and on Mr Fiorentino’s instructions, Mr Scarcelli commenced pre-
completing PODs and proxies for 28 former ERB employee creditors.

On 13 May 2009 at 5.56pm, Mr Scarcelli emailed Mr Fiorentino the pre-completed
PODs and proxies for the 28 former employee creditors.

In relation to the 28 pre-completed POD forms for the 28 former ERB employee
creditors:

@ each had the name and address of each employee creditor, and detailed the
amounts owing to each of those creditors for Long Service Leave and/or
Redundancy Pay; and

(b)  the debts claimed in the PODs totalled $201,374.
In relation to the 28 pre-completed proxy forms:

@ each had the name and address of each employee creditor and appointed
"Julian Svelah" [sic] as the proxy; and

(b) each had an "x™ instructing the proxy to vote for each resolution approving the
liquidators' remuneration.

On 13 May 2009 at 7.24pm, Mr Fiorentino forwarded Mr Scarcelli's email attaching
the 28 pre-completed PODs and proxy forms to Mr Hammoud (copied to Ms
loakimaros), and stated to Mr Hammoud: "Herewith proxies and proof of debts claims
pre-filled from information provided by you on behalf of the company and the former
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311.

312.

employee creditors of the company. Please have them signed and faxed to me by 3pm
tomorrow Thursday 14 May 2009. Meeting at 9.30am Friday".

At no time did Mr Hammoud provide any information to Mr Fiorentino as to how to
complete the voting intentions on each of the 28 pre-completed proxy forms. This
allegation was denied in the Response. Mr Fiorentino asserted that Mr Hammoud
sought assistance from Mr Fiorentino’s office in completing the form and provide to
Mr Fiorentino’s office, his voting intentions. However, this is inconsistent with Mr
Fiorentino’s evidence in his s 19 examination. We find that this allegation is
established on the evidence.

We note that in his s 19 examination, Mr Fiorentino asserted:

@ that he knew that he could not vote in favour of a resolution concerning his
remuneration if he were made a proxy at the meeting;

(b)  that Mr Hammoud had requested that he (Mr Hammoud) be the point of
contact for the employees in relation to the PODs and proxies;

(© that Mr Hammoud did not give him instructions as to how each one of the
employees was going to vote for the resolutions but just “to pre-fill everything,
including the resolution, you know, everything done so all he had to do with it
is be signed”;

(d) that if anyone had wanted to “change their view, they could have just amended
it”.

Issue for determination — Contention 3.

313.

The issue for determination under Contentions 3 is whether, in pre-completing and
forwarding the 28 pre-completed proxies to Mr Hammoud for the 15 May 2009
creditors meeting, Mr Fiorentino

@ acted in breach of clause 21.5.1 of the Code; and/or

(b)  failed to act diligently as required by section 130.1b) of the Compiled APES
110 and/or

(© acted in breach of ss 180, 181(1)(a) or 184(1)(a), (b) and (c). In relation to s
184, ASIC alleged that Mr Fiorentino was reckless or intentionally dishonest
and failed to exercise his powers and discharge his duties in good faith in the
best interests of ERB.

Breach of clause 21.5.1 of the Code

314.

315.

The starting point in considering this issue is the Corporations Regulations.

We set out below pertinent provisions of the Corporations Regulations:
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“5.6.23.

1)

Creditors who may vote

A person is not entitled to vote as a creditor at a meeting of creditors
unless:

(@) his or her debt or claim has been admitted wholly or in part by the
liquidator or administrator of a company under administration or of
a deed of company arrangement; or

(b) he or she has lodged, with the chairperson of the meeting or with
the person named in the notice convening the meeting as the person
who may receive particulars of the debt or claim:

(i)  those particulars; or

(it) if required — a formal proof of the debt or claim.

5.6.28. Appointment of proxies

(1)

)

(3)

A person entitled to attend and vote at a meeting may appoint a natural
person over the age of 18 years as his or her proxy to attend and vote at
the meeting.

Subject to subregulation (3) and to regulation 5.6.30, a proxy appointed
under this regulation has the same right to speak and vote at the meeting
as the person who appointed the proxy.

If a person claims to be:

(@) the proxy of a person, appointed by an instrument of appointment
mentioned in subregulation 5.6.29(2); and

(b) entitled to attend and vote at a meeting;

the person is not entitled to speak or vote as proxy at the meeting (except in
relation to the election of a chairperson) unless:

(i) the instrument; or
(ii) a facsimile copy of the instrument; or

(iii) a copy of the instrument sent by email or similar electronic means;

has been lodged with the person named in the notice convening the meeting as
the person who is to receive the instrument, or with the chairperson.

5.6.29.

(1)

Form of proxies

The appointment of a person as a proxy must be by:
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316.

317.

(@ an instrument in accordance with Form 532, completed in hard
copy in compliance with subregulation (2); or

2 If Form 532 is to be completed in hard copy:

(@) the person appointing the proxy must sign the instrument of proxy,
or, if incapable of writing, attach his or her mark to it; and

(b) ...
5.6.30. Instruments of proxy

An instrument appointing a proxy may specify the manner in which the proxy
IS to vote on a particular resolution, and the proxy is not entitled to vote on the
resolution except as specified in the instrument.

5.6.31. Proxy forms to accompany notice of meetings
(1) A person convening a meeting must:
(@) send a form of proxy with each notice of the meeting; and

(b) ensure that neither the name or description of any person is printed
or inserted in the body of the form of proxy before it is sent out.

2

We have already set out the terms of Regulation 5.6.12(2), which require that the
notice of the meeting must be given to the person (i.e. the creditor) either by
delivering it personally, sending it to the creditor by prepaid post, fax or document
exchange. It follows that a convenor (in this case Mr Fiorentino) was required to
provide any proxy to a creditor in the same way.

Form 532 is as follows:
“Form 532
(regulation 5.6.29)
A.C.N.or A.R.B.N.
Corporations Act 2001
APPOINTMENT OF PROXY

* 1/ * We (if a firm, strike out "I" and set out the full name of the firm) of
(address ), a creditor/ * contributory/ * debenture holder/ * member
of Limited, appoint (hame, address and description of the person
appointed) or in his or her absence as * my/ * our * general/ * special proxy to
vote at the * meeting of * creditors/* contributories * debenture holders/ *
members/ * joint meeting of members and creditors to be held on ( date ), or at
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318.

319.

any adjournment of that meeting (if a special proxy add the words "to vote for"
or the words "to vote against” and specify the particular resolutions).

Dated
Signature

CERTIFICATE OF WITNESS

(This certificate is to be completed only if the person giving the proxy is blind
or incapable of writing. The signature of the creditor, contributory, debenture
holder or member must not be witnessed by the person nominated as proxy)

I (name ), of (address ), certify that the above instrument appointing a proxy
was completed by me in the presence of and at the request of the person
appointing the proxy and read to him or her before she signed or marked at the
instrument.

Dated

Signature of witness
Description

Place of residence

* Omit if inapplicable.”

The substantial effect of the regulations, for present purposes, was that:

(@)

(b)

(©)

(d)

(€)

()

in convening the meeting, Mr Fiorentino was required to send a form of proxy
to persons appearing to be creditors, together with the notice of meeting;

he was required to deliver the proxy to the creditors (not to Mr Hammoud on
their behalf);

he was required to ensure that neither the name or description of any person
was printed or inserted in the body of the form of proxy sent out;

no person was entitled to vote at the meeting other than a creditor whose claim
was admitted by Mr Fiorentino or who had lodged a proof of debt with Mr
Fiorentino;

such creditor was entitled to appoint a proxy to vote at the meeting, by signing
a proxy in the form of Form 532;

a proxy appointed by such creditor was not entitled to speak or vote at the
meeting unless the instrument appointing him or her was lodged with Mr
Fiorentino.

The purpose of these Regulations is clear: to facilitate the use of proxies but in a way
which seeks to ensure the integrity of the process, so that proxies represent the views
of creditors rather than the views of the liquidator or some other person.
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320.

321.

322.

323.

324,

325.

In our view, the Regulations do not permit a convenor to send proxies to persons
appearing to be creditors unaccompanied by the notice of meeting, nor do they permit
the convenor to send proxies via the medium of a third party.

Strictly, a form of proxy sent out with a notice of meeting should not deviate at all
from Form 532. The italicised instructions in brackets in the Form are instructions for
the person proposing to appoint a proxy and should not be deleted. The Form
contemplates that the creditor will insert:

@) His or her name and address;

(b)  The name of the company concerned, of which he or she is a creditor;
(© The name, address and description of the proxy;

(d)  the date of the creditors’ meeting;

(e if appointing a special proxy, the words “to vote for” or “to vote against” and
the particular resolutions;

M date and signature.

Indeed, Reg 5.6.31 requires that the meeting convenor must ensure that neither the
name nor description of any person is printed or inserted in the body of the form. We
consider that this regulation was not intending to suggest that other matters may be
filled out by the convenor. Certainly, the proscription of the insertion of the name of
any person must imply that the convenor should not predetermine whether the proxy is
a general or special or the manner of voting for particular resolutions. Reg 5.6.30 only
contemplates that the “instrument appointing a proxy” i.e. the signed form of proxy,
may specify the manner in which the proxy is to vote on a particular resolution.

It is not a matter of consequence if the convenor fills out the name of the company
concerned and the date of the creditor’s meeting.

It may be accepted that the convenor may omit any clearly inapplicable asterisked
term (for example, in the case of a creditors’ meeting, the convenor may delete “*
contributory/ * debenture holder/ * member”) but this will not be the case in relation
the phrase “our * general/ * special proxy”, because it will be impossible for the
convenor to know which of these the creditor intends to select.

It will be apparent from the above, that in sending pre-completed forms of proxy (and
subsequently acting on the strength of those proxy forms) Mr Fiorentino failed to
comply with the regulations in a number of respects and/or failed to act in a way
which proper professional practice required, if the purpose of those regulations was to
be achieved:

@ He purported to send proxy forms to creditors unaccompanied by any notice of
meeting;

(b) Contrary to the explicit requirements of Regulation 5.6.12(2), he sent the proxy

forms to a third party, and failed to comply with the requirement to serve the
proxies on the creditors;
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326.

327.

(©)

(d)

Contrary to the express prohibition in Regulation 5.6.31, he failed, as convenor
of the meeting, to ensure that neither the name nor description of any person
was printed or inserted in the body of the form of proxy before it was sent out.
Indeed, he sent out the proxies himself, with, in each case, the names and
descriptions of both the creditor and the proposed proxy printed in the body of
the form;

Contrary to the requirements of the regulations, (or, at least, contrary to the
requirements of proper professional practice, if the purpose of those regulations
was to be achieved), he sent out the proxies which had deleted any choice
between general and special proxy and which set out the voting instruction for
each of the proposed resolutions.

Whilst ASIC did not expressly rely upon the provisions of these Regulations in
Contention 3, ASIC relied upon the Code, which set out a similar approach. The
relevant provision of the Code was Clause 21.5.1 which provided as follows:

“Clause 21.5.1 (Form of Proxy)

Proxy forms accompanying the notice must conform strictly to the law
containing:
e name of the company/bankrupt/debtor;
e the address, date and time of the meeting;
e space for:
- the identity of the creditor;
- the identity of the proxy holder;
- signature and dating by the creditor

e the resolutions;
e space for the creditor to set out the proxy instructions:
- the voting instruction on each item; or

- delegation e.g. name proxy holder or chairman.

Proxy forms must not be pre-completed. They must not contain:

e the name of the creditor;

e the instructions on how the vote is to be cast; or

e the name of the proxy holder.
Information accompanying the proxy form should specify:

e the date by which the completed proxy must be returned; and

e the address for return of proxy (post, fax, email).
Given the convenience for many creditors in voting by proxy, and the
significance of the power given to a Practitioner under a proxy, practitioners
must ensure that all legal requirements as to the form of the proxy and
instructions as to its completion are complied with.
Returned proxies should be carefully checked to ensure that they are valid.”
(The emphasis is in the original)

In all material respects, this provision reproduced the requirements of the regulations
and/or what, in our view, proper professional practice required to be done to enable the
purposes of those regulations to be achieved, as set out in paragraphs 318-324 above.
In our view, the requirements in this Clause 21.5.1, (that Liquidators must not pre-
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328.

complete the identity of the creditor, the identity of the proxy holder or instructions as
to the way in which the vote is to be cast), reflect professional standards.

In forwarding the 28 pre-completed proxies to Mr Hammoud for the 15 May 2009
creditors meeting, Mr Fiorentino failed to comply with Regulation 5.6.31 and failed to
comply with Clause 21.5.1 which reproduced the requirements of the regulations
and/or what, in our view, proper professional practice required to be done to enable the
purposes of those regulations to be achieved.

Was Mr Fiorentino’s conduct negligent, did he lack good faith, and/or was he reckless
and/or intentionally dishonest?

329.

330.

331

ASIC alleged that Mr Fiorentino’s conduct

@ lacked the requisite degree of care and diligence required of a liquidator in his
circumstances (s 180 of the Act and section 130.1b) of the Compiled APES
110),

(b) involved a failure to act to exercise his powers in good faith in the best
interests of ERB (s 181 of the Act) and, worse,

(©) that his conduct was reckless or intentionally dishonest (s 184 of the Act).

The latter two allegations require us to make a determination as to Mr Fiorentino’s
state of mind. Moreover, the allegations (particularly the allegations of recklessness
and intentional dishonesty) are serious and the principles in Briginshaw apply. These
are not findings which can be made lightly.

Allegations of dishonesty and serious wrongdoing must be particularised Fortescue
Metals Group Ltd v Australian Securities and Investments Commission (2012) 247
CLR 486; (2012) 291 ALR 399; [2012] HCA 39 at [26]. The only matters which
could be understood as such particulars of the allegations of dishonesty or serious
wrongdoing in Contention 3 are the matters referred to above (see paragraphs 295-311
above - paragraphs 75 to 91 of the SOFAC). The essential thrust of those matters is as
follows:

@ That on 12 May 2009, Ms loakimaros, on Mr Fiorentino instructions,
commenced contacting creditors to ensure that there was a quorum for the
creditors meeting (para 75);

(b)  That Mr Fiorentino knew, by 12 May 2009, that there would be a quorum made
up of GIO and Gallagher Bassett, whose claims totalled $360,093.73 but did
not know their voting intentions and whether the resolutions to approve his
remuneration would be carried at the meeting (paras 76-79);

(c) That Mr Fiorentino knew, at that time, that Westfield was and remained a
creditor of ERB (paras 80-1, 83);

(d) Mr Fiorentino then made efforts to identify whether there were any employee

creditors who could vote at the creditors meeting, (Mr J Hamilton telling Ms
Raper “even if only for $1.00, which would help Mr Fiorentino”) (para 84);
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332.

333.

334.

335.

336.

337.

(e) On 13 May 2009, Mr Fiorentino requested Mr Svehla to be a proxy for
creditors as proxies could not be directed to him in relation to the issue of
remuneration (para 85);

()] Mr Fiorentino then instructed Mr Scarcelli to pre-complete PODs and proxies
for 28 ERB employees and forwarded the pre-completed proxies (including the
decision to vote in favour of the remuneration resolutions) to Mr Hammoud
(paras 86 - 90);

(0) At no time did Mr Hammoud provide any information to Mr Fiorentino as to
how to complete the voting intentions (Para 91).

These particulars do not expressly set out why the Panel should find, on the one hand,
negligence, or, on the other hand, absence of bona fides, recklessness or intentional
dishonesty.

In our view, ASIC has established that Mr Fiorentino failed to act in good faith in the
best interests of ERB and recklessly.

We note that ASIC did not assert, in Contention 3, that Mr Fiorentino procured the
preparation of the proxies, knowing or believing that the employees were not creditors.
ASIC’s case, as demonstrated by Contentions 1 and 2, was that Mr Fiorentino knew
that the relevant persons were or appeared to be creditors. In that context, Mr
Fiorentino was, in a sense, doing what he ought to have been doing, in attempting to
give creditors the chance of voting at the meeting. Further, ASIC did not particularise
a case that Mr Fiorentino procured the preparation of the proxies in breach of the
Regulations or the Code, knowing that what he was doing was in breach of the
Regulations or Code. We note that ASIC makes more serious allegations along these
lines in Contention 4, but we need to deal with the particularised case in each
Contention separately.

Having said that, it is clear to us that Mr Fiorentino’s real aim was not to facilitate any
genuine exercise of creditors’ voting rights, but to procure a particular result at the
meeting, namely approval of his remuneration, and to guarantee or at least enhance the
probability of that outcome by procuring the execution of proxies, with pre-completed
voting instructions.

We consider that the case of absence of good faith, as particularised, is made out on
the evidence. We consider that the overwhelming inference is that Mr Fiorentino did
not have a genuine belief that his actions were in the best interests of ERB. He
procured the preparation of the pre-completed proxies containing a “yes” vote in
favour of the remuneration resolutions, despatched them to creditors?®® who had not
received any notice of the meeting, and did so two days before the meeting, in
circumstances where he knew that there was no guarantee that the other creditors
attending the meeting would support those resolutions. The clear inference is that Mr
Fiorentino was seeking to enhance the success of the resolutions authorising payment
of his remuneration.

The onus in establishing lack of good faith is clearly on ASIC. The objective facts,
referred to above, strongly support this conclusion. We note (without suggesting that

20 Even accepting, for the present, that Mr Fiorentino sent the forms to the employees through Mr Hammoud.
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338.

330.

340.

341.

Mr Fiorentino bears any onus) that there was no evidence from Mr Fiorentino that he
honestly considered that it was in the best interests of ERB to procure the passing of
the remuneration resolution by the means he adopted. There is no evidence from Mr
Fiorentino that he honestly believed that it was appropriate for a liquidator to pre-
complete proxy forms with the names of creditors, the names of a proxy (in particular,
an associate of the liquidator) and voting intentions in the proxy form. There was no
evidence from Mr Fiorentino that it was appropriate to take these steps in relation to a
meeting, where the only resolutions involved approval of his own remuneration. Even
if such evidence had been adduced, there would have been serious questions about its
credibility on the basis that no reasonable liquidator in the circumstances could have
formed a similar view: cf Wayde v NSW Rugby League (1985) 180 CLR 459 at 469-
470.

Further, we should note that if we are wrong in finding that the actions of Mr
Fiorentino amounted to a failure to act in good faith in the best interests of ERB, in our
view, the evidence shows, as a minimum, that his actions lacked the degree of care and
diligence required of a liquidator in his circumstances.

As to the allegation that Mr Fiorentino was reckless, we consider that this allegation is
established.

In our view, in order to establish recklessness in this context, it is necessary to show
that Mr Fiorentino was aware of the possibility of the impermissible nature of his
actions and proceeded regardless. As a liquidator, Mr Fiorentino should have been
aware of the specific requirements of the Regulations and the Code in relation to
proxies which made his actions impermissible. If he was not actually aware of those
specific requirements, we nonetheless infer that Mr Fiorentino was at least aware that
the Regulations and the Code imposed some requirements in this regardand that he
pre-completed the proxy forms notwithstanding that knowledge and without checking
the specific requirements.

As to the allegations that Mr Fiorentino was intentionally dishonest, we do not
consider that this allegation is made out. A finding of “intentional dishonesty” is a
very serious allegation and there must be a clear basis on the evidence for making such
a finding. In order to establish dishonesty, it is necessary, at least, to show that Mr
Fiorentino had some knowledge, belief or intent which according to the standard of
ordinary person made his actions dishonest?’. “Intentional dishonesty” presumably
requires more®, i.e. knowledge on the part of the person that his or her conduct is
wrong or dishonest according to those standards. We do not consider that it is open to
us to infer intentional dishonesty on the evidence.

Finding on Contention 3

342.

For the above reasons, we consider that Contention 3 is established. However, we base
this finding on our acceptance that the matters in sub-paragraphs 3 (a), (d) and (e)
(recklessness) are established.

21 Macleod v R (2003) 214 CLR 230.

22 See, for example, Kwok v R (2007) 64 ACSR 307 at [70] where it was said the adjective “intentionally” was suggestive of the accused
having to be specifically aware that their conduct was dishonest and ASIC v Somerville (2009) 77 NSWLR 110 at [36] to similar effect. Cf
Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89 at [173].
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Does Contention 3 establish, in itself, that Mr Fiorentino failed to carry out or perform
adequately and properly the duties of a liquidator?

343.

(iv)

344.

For the above reasons, we consider that Mr Fiorentino’s failure to comply with Clause
21.5.1 was significant. We consider that the failure is, sufficient in itself to justify a
finding that Mr Fiorentino failed to carry out and perform adequately and properly, the
duties of a liquidator. In addition, we rely upon each of our findings that he failed to
act in good faith and was reckless, and we consider that these matters also justify a
finding that Mr Fiorentino failed, in this respect, to carry out and perform adequately
and properly, the duties of a liquidator.

Contention 4 — Accepting the 31 proxies and allowing Mr Svehla to speak or vote
as proxy at the 15 May 2009 creditors meeting.

ASIC alleged, by Contention 4, that

“In accepting the 31 Proxies and allowing Mr Svehla to speak or vote as proxy at the
15 May 2009 creditors meeting, Mr Fiorentino:

@ acted in breach of clause 21.5.1 of the Code; and/or

(b)  failed to act diligently as required by section 130.1b) of the Compiled APES
110; and/or

(©) acted in breach of s 180 of the Act, in that he did not exercise his powers and
discharge his duties with the degree of care and diligence required by that
section; and/or

(d) acted in breach of s 181(1)(a) of the Act, in that he did not exercise his powers
and discharge his duties in good faith in the best interests of ERB; and/or

(e) acted in contravention of s 184(1)(a), (b) and (c) of the Act in that he was
reckless or intentionally dishonest and failed to exercise his powers in the best
interests of ERB; and/or

()] acted in contravention of s 184(2)(a) of the Act, in that he used his position
dishonestly with the intention of directly gaining an advantage for himself.”

Matters upon which ASIC specifically relies in support of Contention 4

345.

346.

The matters upon which ASIC specifically relies in support of Contention 4 are set out
in the following paragraphs. Many of these matters were admitted in Mr Fiorentino’s
Response. We will deal with any exceptions specifically. Unless we specifically say
otherwise, we find that the factual allegations in this section have been established on
the evidence.

On 14 May 2009 at 9.31am, a 28 page fax containing 28 pre-completed proxy forms
was faxed from ERB Head Office to Hamiltons and:

@ all 28 proxy forms were dated 14 May 2009 and had been signed by Mr
Hammoud in his own name and using his own signature; and
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348.

349.

350.

(b) none of the 28 proxy forms had been signed by the named former ERB
employee creditor ("28 Employee Proxies").

Further:

@) Mr Hammoud produced original PODs for the 28 Employees to ASIC which
were all signed by Mr Hammoud in his own name and using his own signature
and dated 14 May 2009 (28 Employee PODs");

(b)  the 28 Employee PODs claimed debts in the total sum of $201,374;

(c) the fax register of Hamiltons recorded that on 14 May 2009 a 29 page fax was
received from "Ella Rouge"”, and that it was received by Hamiltons just prior to
receipt of the 28 page fax from "Ella Rouge";

(d)  the Claims Register maintained by Hamiltons further recorded that on 14 May
2009 Hamiltons received PODs from each of the 28 Former Employees (with
the amounts in the Claims Register corresponding to the 28 Employee PODs);
and

(e) accordingly, it may be inferred that the 28 Employee PODs were faxed to
Hamiltons from ERB Head Office on 14 May 2009 just prior to the fax of the
28 Employee Proxies.

ASIC alleged that each of the 28 Employees Proxies was on its face invalid. Mr
Fiorentino denies this and says that the proxies were on their face valid. ASIC relies
upon the following matters:

@ Contrary to Reg. 5.6.29(2) of the Act, each of the 28 Employee Proxies was not
signed by the named former employee creditor (admitted by Mr Fiorentino);
and

(b) In fact, each of the 28 Employee Proxies was signed by Mr Hammoud in his
own name using his own signature (also admitted by Mr Fiorentino).

In our view, the important matter is that if any proper review of the proxies had been
carried out, it would have been apparent that they were invalid because it was obvious
that they had all been signed by the same person.

ASIC also asserted that each of the 28 Employee PODs was on its face invalid. Mr
Fiorentino denies this and says that the PODs were on their face valid. ASIC relies
upon the following matters:

@ Contrary to Reg. 5.6.40(1) of the Act, none of the 28 Employee PODs had been
prepared by the named employee creditor personally or by a person authorised
by the named employee creditor (admitted by Mr Fiorentino);

(b) All of the 28 Employee PODs were signed by Mr Hammoud in his own name
and using his own signature (admitted by Mr Fiorentino); and
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352.

353.

354.

355.

(©)

Further, none of the 28 Employee PODs indicated that Mr Hammoud was
signing as an authorised person or stated his authority, contrary to Reg.
5.6.40(2) of the Act (admitted by Mr Fiorentino).

Again, in our view, the important matter is that any proper review of the POD’s would
have revealed their apparent invalidity.

On 14 May 2009 at 10.00am, a 3 page fax addressed to Mr Fiorentino, containing an
Appointment of Proxy for the 15 May 2009 meeting in the name of Mr Karnib, ERB's
former accountant, was faxed from ERB Head Office to Hamiltons and:

(a)

(b)

(©)

the Appointment of Proxy (page 3 of the fax) was filled out by hand, dated 14
May 2009 and signed by Mr Hammoud in his own name and signature;

the Appointment of Proxy indicated, by a handwritten "x", that the proxy was
instructed to vote for both resolutions approving the liquidators’ remuneration;

however no proxy was named.

Further:

(a)

(b)

(©

(d)

Mr Hammoud produced the original POD for Mr Karnib to ASIC, which was
filled out by hand by Mr Hammoud, dated 14 May 2009 and signed by Mr
Hammoud and was for an amount of $15,270 for "Accounting Fees" ("Karnib
POD");

the fax register of Hamiltons recorded a 3 page fax was received on 14 May
2009 from "Ella Rouge" (and after receipt of the 28 page fax);

the Claims Register maintained by Hamiltons further recorded a POD was
received in the name of Mr Karnib on 14 May 2009 for $15,270; and

accordingly, it may be inferred that the Karnib POD was faxed from ERB Head
Office to Hamiltons as part of the 3 page fax referred to in paragraph (b) above.

ASIC alleged that the Karnib POD was on its face invalid. Mr Fiorentino denies this
and says that the POD was on its faceface valid. ASIC relied upon the following
matters:

(@)

(b)

(©)

Contrary to Reg. 5.6.40(1) of the Act, the Karnib POD had not been prepared
by Mr Karnib personally or by a person authorised by Mr Karnib (admitted by
Mr Fiorentino);

The Karnib POD was signed by Mr Hammoud in his own name and using his
own signature (admitted by Mr Fiorentino); and

The Karnib POD neither indicated that Mr Hammoud was signing as an
authorised person nor stated his authority contrary to Reg. 5.6.40(2) of the Act
(admitted by Mr Fiorentino).

We repeat our observations in paragraphs 349 and 351 above that any proper review of
the POD would have revealed its apparent invalidity.
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357.

358.

350.

360.

At no time before or after receipt of the Karnib POD, did Mr Fiorentino receive from
Mr Karnib:

@ any proof of debt or claim, formal or otherwise; and
(b) particulars of any debt or claim,
that would suggest Mr Karnib was a creditor of ERB.

Further, at all material times, Mr Fiorentino did not consider Mr Karnib to be a
creditor of ERB. Mr Fiorentino denies this allegation but we consider that this
allegation is made out.

On 14 May 2009 at 1.01pm, Ms Lisa Dorman of TurksLegal ("Ms Dorman") sent a 3
page fax addressed to Mr Fiorentino, which stated it attached a POD and proxy for
GIO and:

@) the Appointment of Proxy by GIO appointed Mr David McCrostie of
TurksLegal ("Mr McCrostie™), and in his absence Ms Dorman, as proxy to vote
at the 15 May 2009 creditors meeting; and

(b)  the Appointment of Proxy contained instructions for the proxy to vote against
both resolutions approving the liquidators’ remuneration.

Further:

@) GIO produced their proxy and POD to ASIC, which was signed on 14 May
2009, and was for an amount of $225,690.20 (*G10 POD");

(b)  the fax register of Hamiltons recorded a 3 page fax was received on 14 May
2009 from "Lisa Dorman™ (and after receipt of the 3 page fax from "Ella
Rouge"™);

(© the Claims Register maintained by Hamiltons further recorded a POD was
received from GIO on 14 May 2009 for $225,690.20; and

(d) accordingly, it may be inferred that on 14 May 2009 GIO faxed to Hamiltons
their POD together with their Appointment of Proxy. (This is admitted by Mr
Fiorentino).

ASIC alleged that after receiving GIO's proxy on 14 May 2009 voting against both
resolutions for the liquidators' remuneration, Mr Fiorentino knew that both resolutions
approving the liquidators’ remuneration would not carry at the 15 May 2009 creditors
meeting unless:

@ Gallagher Bassett voted for the resolutions (an outcome he would not know
until the actual meeting and one that was not assured); or

(b) he procured further and sufficient creditors or their proxies to attend the
creditors meeting and vote for the resolutions, as at that point in time:
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362.

363.

364.

365.

366.

(i) the value of the creditors’ PODs voting "for" both resolutions totalled
$216,644 (being the PODs in relation to the 28 Employee Proxies and
the Karnib Proxy, and assuming Mr Fiorentino accepted and allowed
those proxies to vote);

(i)  the value of the creditors’ PODs voting "against” both resolutions
totalled $225,690.20 (G10O's POD); and

(iii)  the value of the creditors' PODs whose voting intentions for both
resolutions were "unknown" totalled $134,403.59 (Gallagher Bassett's
POD).

Mr Fiorentino denied the allegations in the last paragraph and asserted that he did not
consider the issue pleaded. We deal with Mr Fiorentino’s denial of knowledge at
paragraphs 413ff below.

On 14 May 2009 at 3.40pm, a 2 page fax addressed to Mr Fiorentino, which attached
an amended Appointment of Proxy for Mr Karnib, was faxed from ERB Head Office
to Hamiltons, the amendment to the Appointment of Proxy being the handwritten
insertion of the name of "Julian Svelah" [sic] as proxy ("Karnib Proxy").

ASIC alleged that the Karnib Proxy was on its face invalid. Mr Fiorentino denies this
allegation and asserted that the proxy was on its face valid. ASIC relied on the
following:

@) Contrary to Reg. 5.6.29(2) of the Act, the Karnib Proxy was not signed by Mr
Karnib; and

(b) In fact, the Karnib Proxy was signed by Mr Hammoud in his own name using
his own signature.

We repeat our observations at paragraphs 349 and 351 above in relation to the
question whether the proxy was invalid on its face.

On 14 May 2009 at 3.42pm, and for the purpose of allowing Mr Fiorentino to track the
voting intentions of each creditor who would attend the 15 May 2009 creditors
meeting, a document named “Creditors For and Against.doc", was created by "Effie"
(Ms loakimaros), which listed POD amounts and the voting intention of each
respective creditor, namely "for", "against” or "unknown". This allegation is denied
by Mr Fiorentino. In our view, it is obvious from the form of the document that it was
created for the purpose of tracking or working out voting intentions.

On 14 May 2009 at 4.20pm, a 3 page fax addressed to Mr Fiorentino, which attached
an Appointment of Proxy in the name of GPL Solutions for the 15 May 2009 meeting,
was sent from ERB Head Office to Hamiltons and:

@ the Appointment of Proxy was filled out by hand, dated 14 May 2009, and
signed by Mr Hammoud in his own name and with his signature; and

(b) the Appointment of Proxy appointed Julian Svelah [sic] as proxy and instructed
the proxy to vote for both resolutions approving the liquidators’ remuneration
("GPL Solutions Proxy").
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370.

371.

Further:

@) Mr Hammoud produced the POD for GPL Solutions to ASIC which was filled
out by hand by Mr Hammoud, dated 14 May 2009 and signed by Mr
Hammoud, and was for an amount of $35,160 for "Accounting Fees" ("GPL
Solutions POD");

(b) the fax register of Hamiltons recorded a 3 page fax was received on 14 May
2009 from "Ella Rouge™ (and after the Fady Karnib 2 page fax) and that Mr
Fiorentino collected the fax from the fax machine (denied by Mr Fiorentino);

(© the Claims Register maintained by Hamiltons further recorded a POD was
received in the name of GPL Solutions on 14 May 2009 for $35,160; and

(d) accordingly, it may be inferred that the GPL Solutions POD was faxed from
ERB Head Office to Hamiltons as part of the 3 page fax referred to in
paragraph (b) above. (This is admitted by Mr Fiorentino).

In relation to Mr Fiorentino’s denial that he collected the fax, we note Mr Hammoud’s
evidence to the effect that Mr Fiorentino requested him to provide the proxies, that Mr
Hammoud had faxed them and called Mr Fiorentino to confirm that he had received
them. We find that Mr Fiorentino became aware that the fax was received shortly
after it was received at Hamiltons.

ASIC alleged that the GPL Solutions Proxy was on its face invalid. Mr Fiorentino
denied this allegation and asserted that the proxy was on its face valid. ASIC relied on
the following:

@) Contrary to Reg. 5.6.29(2) of the Act, the GPL Solutions Proxy was not signed
by GPL Solutions; and

(b) In fact, the GPL Solutions Proxy was signed by Mr Hammoud in his own name
using his own signature.

We repeat our observations at paragraphs 349 and 351 above in relation to the
question whether the proxy was invalid on its face.

ASIC alleged that the GPL Solutions POD was on its face invalid. Mr Fiorentino
denied this allegation and asserted that the POD was on its face valid. ASIC relied on
the following:

@ Contrary to Reg. 5.6.40(1) of the Act, the GPL Solutions POD had not been
prepared by GPL Solutions personally or by a person authorised by GPL
Solutions;

(b)  The GPL Solutions POD was signed by Mr Hammoud in his own name and
using his own signature; and

(c) The GPL Solutions POD neither indicated that Mr Hammoud was signing as
an authorised person nor stated his authority contrary to Reg. 5.6.40(2) of the
Act.
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376.

377.

We repeat our observations at paragraphs 349 and 351 above in relation to the
question whether the POD was invalid on its face.

At no time before or after receiving the GPL Solutions POD, did Mr Fiorentino
receive from GPL Solutions:

@ a proof of debt or claim, informal or otherwise; and
(b) particulars of any debt or claim,
that would indicate that GPL Solutions was a creditor of ERB.

Further, ASIC alleged that at all material times from about the 8 October 2008
creditors’ meeting, Mr Fiorentino did not consider GPL Solutions to be a creditor of
ERB. Mr Fiorentino denied this allegation and says that the issue did not arise. We
deal with Mr Fiorentino’s denial at paragraphs 423ff below.

On 14 May 2009 at 5.18pm, a 3 page fax was faxed from ERB Head Office to
Hamiltons, which included an Appointment of Proxy in the name of "Westfield Head
Office” ("Westfield Proxy") and:

@ the Westfield Proxy was filled out by hand, dated 14 May 2009, and signed by
Mr Hammoud in his own name and with his signature; and

(b)  the Westfield Proxy appointed Julian Svelah [sic] as proxy and instructed the
proxy to vote for both of the resolutions approving the liquidators’
remuneration.

Further:

@ Mr Hammoud produced two (2) PODs to ASIC, which were both in the name
of “Westfield Head Office”, were filled out by hand, dated 14 May 2009, and
signed by Mr Hammoud in his own name and with his signature, and were
respectively for amounts of $956,000 (described as “Westfield Shopping
Centres rent for six months”) and $7,650,000 (described as “Westfield
Shopping Centres Rent”) ("Westfield PODs");

(b)  the fax register of Hamiltons recorded a 3 page fax was received on 14 May
2009 from "Ali Hammoud" (and after receipt of the 3 page fax from "Ella
Rouge");

(©) the Claims Register maintained by Hamiltons further recorded two PODs were
received in the name of "Westfield Head Office" on 14 May 2009 for $956,000
and $7,650,000; and

(d) accordingly, it may be inferred that the Westfield PODs were faxed from ERB
Head Office to Hamiltons as part of the 3 page fax referred to in paragraph (b)
above. Mr Fiorentino admits this inference.

ASIC alleged that the Westfield Proxy was on its face invalid. Mr Fiorentino denied
this allegation and asserted that the proxy was on its face valid. ASIC relied on the
following:
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381.

(@)
(b)

(©)

(d)

there is and never was a creditor of ERB known as “Westfield Head Office”;

The creditor or creditors of ERB in the Westfield Group was the landlord for
each lease of which ERB was the tenant;

Contrary to Reg. 5.6.29(2) of the Act, the Westfield Proxy was not signed by
“Westfield Head Office”’; and

In fact, the Westfield Proxy was signed by Mr Hammoud in his own name
using his own signature.

We repeat our observations at paragraphs 349 and 351 above in relation to the
question whether the proxy was invalid on its face.

ASIC also alleged that the Westfield PODs were on their face invalid. Mr Fiorentino
denied this allegation and asserted that the PODs were on their face valid. ASIC relied
on the following:

(a)
(b)

(©)

(d)

(€)

(f)

(9)

There is and never was a creditor of ERB known as “Westfield Head Office”;

The creditor or creditors of ERB in the Westfield Group was the landlord for
each lease of which ERB was the tenant;

Mr Fiorentino had been informed on 12 March 2009 that ERB’s liability for
the financial obligations in respect of those leases until the end of their term
was in the total approximate amount of $2,729,611.81;

Mr Fiorentino had never been informed by Westfield that such total liability
was in any of the amounts set out on the Westfield PODs or limited to 6
months rent;

Contrary to Reg. 5.6.40(1) of the Act, the Westfield PODs had not been
prepared by Westfield Head Office personally or by a person authorised by
Westfield Head Office;

The Westfield PODs were signed by Mr Hammoud in his own name and using
his own signature; and

The Westfield PODs neither indicated that Mr Hammoud was signing as an
authorised person nor stated his authority contrary to Reg. 5.6.40(2) of the Act.

We repeat our observations at paragraphs 349 and 351 above in relation to the
question whether the PODs were invalid on their face.

ASIC alleged that in the period from 12 to 14 May 2009, Mr Fiorentino and Mr
Hammoud had a number of telephone conversations at or during or in respect of which
inter alia:

(@)

Mr Fiorentino requested Mr Hammoud provide to him the:

M 28 Employee Proxies and PODs;
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385.

(b)

(i) Karnib Proxy and POD;
(il))  GPL Solutions Proxy and POD; and
(iv)  Westfield Proxy and PODs ("the 31 Proxies and PODs"™); and

Mr Fiorentino’s purpose in requesting Mr Hammoud to provide the 31 Proxies
and PODs was to ensure that the resolutions approving his remuneration would
be carried at the 15 May 2009 creditors meeting.

Mr Fiorentino denies sub-paragraphs (a) and (b) of paragraph 381.

ASIC submits that the matters in paragraph 381 are to be found and/or inferred from
inter alia the following:

(@)

(b)

(©)

(d)

(€)

(f)

The last time Mr Fiorentino had spoken to Mr Hammoud about the liquidation
of ERB was on 13 March 2009;

Mr Hammoud had no interest in the liquidation of ERB after 14 January 20009,
being the date of the Deed of Settlement and Release;

The resolutions did not benefit Mr Hammoud in any way and only benefitted
Mr Fiorentino;

Mr Fiorentino had not provided to Mr Hammoud, the 28 Employees, Mr
Karnib, GPL Solutions or Westfield any notice in writing of the meeting as
required by Reg 5.6.12(1)(a);

Mr Fiorentino and Mr Hammoud had at least the following telephone calls
between them: one (1) call on 12 May 2009; one (1) call on 13 May 2009 and
six (6) calls on 14 May 2009; and

Mr Hammoud has given sworn evidence to ASIC to the effect that:

(i) Mr Fiorentino requested Mr Hammoud provide to him proxies and
PODs from 28 Employees, Mr Karnib, GPL Solutions and Westfield;

(i) further, Mr Hammoud completed, signed and/or returned by fax, as the
case may be, each of the 31 Proxies and PODs; and

(iii) ~ from time to time, Mr Hammoud would call Mr Fiorentino to confirm
that Mr Fiorentino had received them.

We deal with Mr Fiorentino’s denial in paragraph 413ff below.

Further and relevantly, the standard practice of Mr Fiorentino and Hamiltons in
relation to the conduct of creditor meetings included:

(@)

(b)

all proxies and PODs received by facsimile transmission at Hamiltons were
provided to Mr Fiorentino at or after the time they were received;

Mr Fiorentino provided the proxies and PODs to Ms loakimaros for her to
update the Proxy Schedule; and
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(©)

on the morning and before the creditors meeting, Ms loakimaros provided to
Mr Fiorentino the Attendance Schedule and the updated Proxy Schedule
together with the proxies and PODs.

In accordance with the standard practice referred to above on 15 May 2009 and before
the creditors meeting, Ms loakimaros provided to Mr Fiorentino an Attendance
Schedule and an updated Proxy Schedule together with all proxies and PODs,
including the 31 Proxies and PODs.

On 15 May 2009 at 9.30am a meeting of ERB creditors was held at, or during which,
inter alia:

(@)
(b)

(©)

(d)

(€)

(f)

(9)

(h)

Mr Fiorentino chaired the meeting;

Mr Fiorentino tabled the Attendance and Proxy Schedules and informed the
meeting of the parties in attendance in person and/or by proxy;

David McCrostie (for GIO) and Mr Svehla (as proxy for the 28 Employees, Mr
Karnib, GPL Solutions and Westfield) and lan Swinnerton (for GIO [sic
Gallagher Bassett]) by phone were present;

Mr Svehla informed the meeting he was present in two capacities: first, as
counsel for the liquidator; and second, as proxy holder and "that he had
nothing to do with getting them in or whether they have adjudicated upon them
correctly™;

McCrostie questioned why the employees of the company were on the
attendance schedule for voting purposes and not included as creditors in the
Report;

Mr Fiorentino informed the meeting, inter alia, that after receiving preliminary
oral advice from his solicitor yesterday, he had determined that the employee
claims were allowed for voting purposes only to the extent of $1 per claim as
their claims were contingent;

Mr Svehla moved each of Resolution 1 and Resolution 2 at the meeting (see
paragraph 271 above); and

each of Resolution 1 and Resolution 2 were recorded as being carried with:

Q) GIO, whose debt was admitted by Mr Fiorentino to the value of
$225,690.20, voting against each Resolution;

(i)  Gallagher Bassett, whose debt was admitted by Mr Fiorentino to the
value of $134,403.59, voting for each Resolution; and

(iii)  the 28 Employees, Mr Karnib, GPL Solutions and Westfield, whose
debts were all admitted by Mr Fiorentino to their full value, a total of
$1,207,804, which included a value of $965,000 for Westfield, voting
by their proxy for each Resolution.
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390.

391.

ASIC alleged that as liquidator of ERB and chair of the meeting, Mr Fiorentino’s
duties included:

@ reviewing the proxies tabled at the meeting to ensure they were valid; and

(b) adjudicating upon the PODs to determine their validity and the amount for
which they would be admitted for voting purposes

Mr Fiorentino denied this allegation so far as it involved the word “valid” and
“validity” We deal with the issue of the obligations of a liquidator in this respect at
paragraphs 393 below.

ASIC alleged, in the circumstances, that Mr Fiorentino should not have accepted any
of the 31 Proxies and PODs at the creditors meeting and should not have allowed Mr
Svehla to speak or vote as proxy at the meeting.

ASIC alleged that had Mr Fiorentino acted in that way, then neither of the Resolutions
would have carried. Mr Fiorentino denied this allegation. We consider that this
allegation is made out.

ASIC alleged that further or alternatively, at the time of admitting the 31 PODs and
accepting the 31 Proxies to vote, Mr Fiorentino:

@ knew; or alternatively
(b)  was recklessly indifferent to the fact

that each of those 31 Proxies and PODs was invalid. Mr Fiorentino denied this
allegation. We deal with this denial at paragraphs 413ff below.

Issue for determination — Contention 4.

392.

The issue for determination under Contention 4 is whether, in accepting the 31 Proxies
and allowing Mr Svehla to speak or vote as proxy at the 15 May 2009 creditors
meeting, Mr Fiorentino

@ acted in breach of clause 21.5.1 of the Code; and/or

(b)  failed to act diligently as required by section 130.1b) of the Compiled APES
110 and/or

(©) acted in breach of ss 180, 181(1)(a) or 184(1)(a), (b) and (c) and in addition, in
breach of s 184(2)(a) of the Act, in that he used his position dishonestly with
the intention of directly gaining an advantage for himself.

Clause 21.5.1 of the Code

393.

In his general Response, Mr Fiorentino:

@ Accepted that the proxies he accepted at the May meeting were not signed in
the manner provided by the Act and accordingly should have been rejected;
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395.
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397.

398.

399.

(b) Maintained that the steps he took at the time were reasonable and normal for
liquidators in that the collection and verification of proxies was a matter he
typically left to staff particularly when it related to a follow up meeting of
creditors;

(© At the time, he was very busy on other matters and to all intents and purposes,
he had done all he could in the ERB liquidation, unless creditors were prepared
to provide further funding;

(d) In deciding what proxies to admit at the meeting, he relied upon the Proxy
Schedule prepared by his staff and tabled at the meeting. On the face of it, he
had no reason to query the proxies given by the former employees and
Westfield®*,

Thus, even on Mr Fiorentino’s case, it was not disputed (nor could it be rationally
disputed) that the 31 proxies were invalid and should have been rejected. It follows
that Mr Svehla was not a valid proxy and had no authority to vote as such. In our
view, if Mr Fiorentino had rejected the 31 proxies, the resolutions approving his
remuneration would not have been passed (see SOFAC paras 122 and 125).

Again, the starting point for a consideration of this issue is the Corporations
Legislation. There is no regulation which specifically requires a convenor of a
creditors meeting to check proxies for validity. However, it is implicit in the
Regulations that he or she must do so. Regulation 5.6.17 requires that the liquidator
will normally be chairperson of a creditors meeting. The chairperson’s role includes
control of process at the meeting, including the voting procedure so that he or she must
form a view as to who is entitled to vote and the validity of proxies (see Regulations
5.6.19-5.6.26).

In our view, it is implicit in the Corporations Regulations (and, in any event, required
by proper professional practice, if the purpose of those regulations are to be achieved)
that a liquidator convening a meeting of creditors must check the validity of proxies.

We note that Clause 21.5.1 states:

“Returned proxies should be carefully checked to ensure that they are valid”.
(emphasis in original)

The use of the word “should” in the Code is explained in clause 1.3 of the Code: if a
practitioner had not adopted the course which the Code stated “should” be followed,
the practitioner needed to be in a position to justify his or her conduct and needed to
record the reasoning for diverging from the course stated in the Code. In effect, the
Code required the practitioner to check proxies unless there was some justifiable
reason recorded why that course was not adopted.

We doubt whether there will ever be circumstances where a liquidator is not required
to check the validity of proxies. Indeed, clause 21.5.2 of the Code provides that:

%8 Response page 5.
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403.

404.

405.

“A practitioner must not accept a form of proxy that is incorrectly completed
in a way that the practitioner considers renders it invalid or of doubtful
validity”. (emphasis in original)

This implies that the practitioner must have reviewed proxies. In our view, the correct
approach is that liquidators must check the validity of proxies for a creditors’ meeting.

There will be occasions where the number of proxies makes it unrealistic for the
liquidator to perform the checking role personally. In these circumstances, it is
appropriate for a liquidator to obtain assistance from appropriately qualified and
instructed staff, but even in this case, in our view, this work should be reviewed by the
liquidator and sample checking should be performed by the liquidator.

We note that in ASIC v Dunner (2013) 303 ALR 98, Middleton J held, at [95], that a
liquidator failed properly to discharge his duties as liquidator where he had failed to
ensure that proxies were valid.

The evidence of standard practice at Hamiltons was to the effect that all proxies and
PODs received by facsimile transmission at Hamiltons were provided to Mr Fiorentino
at or after the time they were received and that Mr Fiorentino then provided the
proxies and PODs to Ms loakimaros for her to update the Proxy Schedule. If so, Mr
Fiorentino had an opportunity to review the proxies and PODs. He either did (in
which case, it should have been obvious to him that they were invalid, and he had no
business accepting them) or he did not (in which case he failed to perform his
obligations properly).

Mr Fiorentino asserted, in his Response, that he did not review the proxies but took
steps which were reasonable and normal for liquidators in that he left the matter to
staff and relied upon the proxy schedule. He said he had no reason to query the
proxies.

We reject these propositions:

@ In the first place, on the basis of this assertion, Mr Fiorentino undertook no
review at all of the proxies. He did not even purport to review the work
performed by his staff. Yet it was his obligation to check the proxies and,
given that there were only 31, he should have checked them himself, or at least
checked the work performed by staff;

(b) Secondly, the particular circumstances of the present case, known to Mr
Fiorentino, warranted careful checking of the proxies:

Q) He knew that he had not sent the proxy forms to the creditors
concerned. He either knew or ought to have known that the regulations
required him to effect service on the creditors in the manner referred to
in paragraphs 315 to 318 above;

(i) He knew that he had sent the proxy forms to a third party, who had a

personal interest in the affairs of ERB, which may not necessarily have
coincided with the interests of the creditors;
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406.

407.

408.

400.

410.

(iii)  He knew that he had not even sent a notice of meeting to the creditors
concerned, so that the creditors may have had no real idea of the issues
facing the company relevant to their claims.

These matters led to an increased likelihood that the proxies may not be properly
executed and Mr Fiorentino should have checked them to avoid the very type of
situation which occurred here, where the third party failed to provide the proxy forms
to the creditors and took it upon himself to sign all of the proxies himself.

In his answer to this Contention in his Response, Mr Fiorentino said that he was very

busy on other matters and, to all intents and purposes, he had done all he could in the
ERB liquidation, unless creditors were prepared to provide further funding. This is
clearly no answer to the complaint:

@) In the first place, the fact that a liquidator is busy on other matters could never
be a valid excuse for breaching duties of this type;

(b) Secondly, the fact that Mr Fiorentino thought he had done all he could in the
liquidation is irrelevant. He had decided to convene a meeting of creditors and
he was required to comply with his obligations in relation to that meeting,
regardless of the ultimate outcome of the liquidation. Moreover, he accepted
the proxies of 31 new creditors whose views he had never sought in relation to
funding.

The errors in the proxies were very obvious:

@ a brief examination of the 31 proxies reveals that they all contained the same
signature;

(b)  the name “Westfield Head Office” is obviously suspect;

(© at no time, prior to or after the receipt of the Karnib proxy, had Mr Fiorentino
or Hamiltons received any material to show that Mr Karnib was a creditor, nor
was there any basis for thinking that he was a creditor;

(d) at no time, prior to or after receipt of the GPL Solutions proxy, had Mr
Fiorentino or Hamiltons received any material to show that GPL Solutions was
a creditor of ERB, nor was there any basis for thinking that GPL Solutions was
a creditor.

The circumstances show that even if it was open to Mr Fiorentino to delegate the task,
he failed to provide proper instructions or to delegate the matter to someone who was
qualified to perform the task.

In our view, Mr Fiorentino was required to check the proxies (or at least, “should”
have done so in the circumstances of this case). In accepting the 31 Proxies and
allowing Mr Svehla to speak or vote as proxy at the 15 May 2009 creditors meeting
Mr Fiorentino acted in breach of his obligations under the Corporations Regulations
and clause 21.5.1 of the Code.
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Was Mr Fiorentino’s conduct negligent, did he lack good faith, and/or was he reckless
and/or intentionally dishonest?

411.

412.

413.

ASIC alleged that Mr Fiorentino’s conduct

(@)

(b)

(©)
(d)

lacked the requisite degree of care and diligence required of a liquidator in his
circumstances (s 180 of the Act and section 130.1b) of the Compiled APES
110),

involved a failure to act to exercise his powers in good faith in the best
interests of ERB (s 181 of the Act) and

that his conduct was reckless or intentionally dishonest (s 184 of the Act);

was in contravention of s 184, in that Mr Fiorentino used his position
dishonestly with the intention of gaining an advantage to himself.

We need to consider the matters which ASIC has particularised in support of these
allegations.

In addition to the matters in paragraph 331 above, the particulars can only be found in
paragraphs 93 to 126 of the SOFAC. Those matters are set out in paragraphs 346 to
391 above. In order to assess these matters in a meaningful way, it is necessary to set
out the thrust of these allegations again:

(@)

(b)

(©)

(d)

(€)

(f)

9)

On 12 May 2009, Ms loakimaros, on Mr Fiorentino's instructions, commenced
contacting creditors to ensure that there was a quorum for the creditors meeting
(para 75);

Mr Fiorentino knew, by 12 May 2009, that there would be a quorum made up
of GIO and Gallagher Bassett, whose claims totalled $360,093.73 but did not
know their voting intentions and whether the resolutions to approve his
remuneration would be carried at the meeting (paras 76-79);

Mr Fiorentino then made efforts to identify whether there were any employee
creditors who could vote at the creditors meeting, (Mr J Hamilton telling Ms
Raper “even if only for $1.00, which would help Mr Fiorentino”) (para 84);

On 13 May 2009, Mr Fiorentino instructed Mr Scarcelli to pre-complete PODs
and proxies for 28 ERB employees and forwarded the pre-completed proxies
(including the decision to vote in favour of the remuneration resolutions) to Mr
Hammoud (paras 86 - 90);

At no time did Mr Hammoud provide any information to Mr Fiorentino as to
how to complete the voting intentions (Para 91);

On 14 May 2009, at 9.31 am, Hamiltons received from ERB Head office the 28
invalid employee proxy forms and the 28 invalid employee PODs totalling
$201,374 (paras 93 - 96);

On 14 May at 10.00 am, Hamiltons received from ERB Head office the invalid
Karnib proxy form and the invalid Karnib POD for $15,270 (paras 97 - 99);
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(h)

(i)

)

(k)

(M

(m)

(n)

(0)

At no time before or after receipt of the Karnib POD did Mr Fiorentino receive
any material to show that Mr Karnib was a creditor of ERB, nor did Mr
Fiorentino consider him to be a creditor (paras 100 - 101);

On 14 May at 1.01 pm Hamiltons received from GIO a proxy voting against
the remuneration resolutions and a POD for $225,690.20 (paras 102-103);

As from the time of the receipt of the GIO proxy, Mr Fiorentino knew that the
remuneration resolutions would not carry unless Gallagher Bassett voted in
favour of the resolutions (which he would not know until the meeting) or he
procured further and sufficient creditors or proxies to attend and vote (para
104);

On 14 May at 4.20 pm Hamiltons received the invalid GPL Solutions proxy
and POD for $35,160 (108-111);

At no time before or after receipt of the GPL Solutions POD did Mr Fiorentino
receive any material to show that GPL Solutions was a creditor of ERB, nor
did Mr Fiorentino consider GPL Solutions to be a creditor (paras 111 - 112);

On 14 May at 5.18 pm, Hamiltons received the invalid Westfield Head Office
proxy and PODs for $956,000 and $7,650,000 (paras 114 - 117);

Mr Fiorentino knew that there was no creditor known as “Westfield Head
Office”, that the relevant name of the creditor was the Westfield Group, and he
had been informed on 12 March 2009 that the Westfield claim was for
$2,729,611.81 (para 117);

That Mr Fiorentino requested Mr Hammoud to provide him with the 31 proxies
and that his purpose in requesting the 31 proxies was to ensure that the
resolutions approving his remuneration would be carried and this should be
inferred from the facts that:

Q) The last time Mr Fiorentino had spoken to Mr Hammoud about the
liquidation of ERB was on 13 March 2009;

(i) Mr Hammoud had no interest in the liquidation of ERB after 14 January
2009, being the date of the Deed of Settlement and Release;

(iii)  The resolutions did not benefit Mr Hammoud in any way and only
benefitted Mr Fiorentino;

(iv)  Mr Fiorentino had not provided to Mr Hammoud, the 28 Employees,
Mr Karnib, GPL Solutions or Westfield any notice in writing of the
meeting as required by Reg 5.6.12(1)(a);

(V) Mr Fiorentino and Mr Hammoud had at least the following telephone
calls between them: one (1) call on 12 May 2009; one (1) call on 13
May 2009 and six (6) calls on 14 May 2009; and

(vi)  Mr Hammoud has given sworn evidence to ASIC to the effect that:
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414.

415.

416.

417.

418.

4109.

1. Mr Fiorentino requested Mr Hammoud provide to him proxies and
PODs from 28 Employees, Mr Karnib, GPL Solutions and
Westfield,

2. further, Mr Hammoud completed, signed and/or returned by fax, as
the case may be, each of the 31 Proxies and PODs; and

3. from time to time, Mr Hammoud would call Mr Fiorentino to
confirm that Mr Fiorentino had received them (paras 118 - 119).

(p)  the standard practice of Mr Fiorentino and Hamiltons in relation to the conduct
of creditor meetings included that all proxies and PODs received by facsimile
transmission at Hamiltons were provided to Mr Fiorentino at or after the time
they were received, Mr Fiorentino provided the proxies and PODs to Ms
loakimaros for her to update the Proxy Schedule and on the morning and
before the creditors meeting, Ms loakimaros provided to Mr Fiorentino the
Attendance Schedule and the updated Proxy Schedule together with the proxies
and PODs (paras 120-121);

(a) Mr Fiorentino’s duties included reviewing the proxies tabled at the meeting to
ensure they were valid and adjudicating upon the PODs to determine their
validity (para 123);

(9] at the time of admitting the 31 PODs and accepting the 31 Proxies to vote, Mr
Fiorentino knew or alternatively was recklessly indifferent to the fact that each
of those 31 Proxies and PODs was invalid (para 126).

Standing back from the detail, we are concerned, here, with a meeting of creditors
which Mr Fiorentino had called by notice dated 30 April 2009. Notice of the meeting
was only sent to the OSR, GIO, Gallagher Bassett, Anything Wet and Zestwin Pty Ltd.

Mr Hammoud and BW!I had been released from claims and had not been served with
the notice of meeting.

Whilst the notice stated that the purpose of the meeting was to provide information to
creditors and ascertain whether any creditors wished to fund the liquidator in
compulsory examinations, the only resolutions proposed in the notice related to
approval of Mr Fiorentino’s remuneration of $183,943.00. The proxy forms which
were sent out with the notice contained no reference to any resolution other than the
two remuneration resolutions.

The evidence shows that not much had happened in the liquidation since February
2009.

It is evident that an intense period of activity commenced from 12 May 2009, three
days before the meeting. It is clear to us that this activity was aimed at procuring
votes at the meeting.

An important issue, in considering this aspect of the case, is what sparked this activity
and what was the reason behind it?
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420.

421.

422.

423.

424,

425.

In our view, the only rational explanation for what occurred was that Mr Fiorentino
initiated the search for proxies in order to ensure that the remuneration resolutions
were passed. There is no reason for us to believe that Mr Hammoud initiated the
activity in relation to proxies. There is no apparent reason why he would have been
interested in ensuring that the remuneration resolutions passed.

We consider that Mr Fiorentino was directly interested in the procurement of proxies
and we find that he was informed of the developments as they occurred over the
period 12 to 15 May 2009, to the extent that he was not directly involved.

It is clear to us that Mr Fiorentino initiated the procurement of the employee proxies
and selected the “yes” vote in favour of the remuneration resolutions in those proxies.
He admitted that this was his decision, not Mr Hammoud’s. For reasons already
advanced, we do not consider that, in procuring those proxies, he acted in good faith in
the interests of ERB. It must follow, in our view, that by accepting the proxies (even
assuming that they were valid) he did not act in good faith in the best interests of ERB.
He knew that he had pre-determined the voting decision and that this may well have
undermined the integrity of the voting process. However, it may be possible to argue
that he did not act dishonestly or recklessly with regard to the employee proxies
because he thought that there was some possibility that the employees may be
creditors and he thought, when the proxies were returned, that they had decided to vote
in favour of the resolutions.

However, as regards at least the Mr Karnib, GPL Solutions and Westfield Head Office
proxies, we do not consider that argument open.

Having regard to Mr Fiorentino’s interest in the matter, we find that he was aware
(certainly as from the time of the receipt of the GIO proxy), that the remuneration
resolutions might not carry. It was clearly in Mr Fiorentino’s interests to have his
remuneration approved at the meeting rather than go to the trouble of a court
application. We find that he procured the Karnib, GPL Solutions and “Westfield Head
Office” proxies from Mr Hammoud in an attempt to ensure that the remuneration
resolutions were passed.

We find it inconceivable that Mr Hammoud would have produced these proxies of his
own initiative:

@ In the first place, there is no rational reason why, unless asked by Mr
Fiorentino, he would have volunteered proxies for these persons at all. He had
never previously sought to press claims against ERB on behalf of these
persons. There is no evidence that he had been asked by them to lodge proxies;

(b) Secondly, he had no real interest in lodging proxies at all, as he had no real
interest in the meeting, (the only resolution being the remuneration
resolutions). He and his wife and BWI had been released from claims by ERB,;

(© Thirdly there is no reason why he would have volunteered these proxies the
day before the meeting. Untutored by Mr Fiorentino, he could have had no
knowledge about the likely voting outcomes at the meeting. There is evidence
of six telephone calls between Mr Fiorentino and Mr Hammoud on 14 May (to
be contrasted with minimal contact in the previous months). The only rational
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426.

427.

428.

4209.

430.

431.

432.

explanation for the emergence of these proxies at the last minute was an effort
to ensure that the resolutions were passed and the person who had relevant
knowledge of the risks of failure, which emerged at the last minute, was Mr
Fiorentino. This suggests that the proxies were procured by Mr Fiorentino, not
Mr Hammoud.

Thus, in our view, the objective circumstances point strongly to Mr Fiorentino having
procured the Karnib, GPL Solutions and Westfield Head Office proxies because he
believed that he needed the support of additional proxies to ensure that the
remuneration resolutions were passed.

There is also direct evidence supporting this conclusion. Mr Hammoud’s evidence
was that all of the proxies were prepared at Mr Fiorentino’s request and in accordance
with his instructions. His evidence was that after the first proxies, he was contacted by
Mr Fiorentino and was told that he needed him to prepare some further proxies. His
evidence was that he filled in the Karnib, GPL Solutions and Westfield Head Office
proxies in accordance with Mr Fiorentino’s instructions given over the phone.

We are conscious of the fact that Mr Hammoud was not cross-examined, as Mr
Fiorentino did not attend the hearing. However, as already indicated, Mr Hammoud’s
evidence is consistent with the objective circumstances.

In the circumstances, we accept Mr Hammoud’s evidence and we accept the matters
asserted in paragraph 118 of the SOFAC (set out at paragraph 381 above).

Mr Fiorentino had no basis for giving Mr Hammoud instructions as to the preparation
of a proxy (or accepting a proxy) on behalf of Mr Karnib or GPL Solutions. Apart
from anything else, Mr Fiorentino had no reason to believe that they were creditors of
ERB. He had no basis for giving Mr Hammoud instructions as to the preparation of a
proxy (or accepting a proxy) on behalf of Westfield Head Office, as he knew that there
was no such creditor. In any event, he or his solicitor Mr J Hamilton was in contact
with Westfield (having sent a notice of meeting and proxy form to Westfield on 12
May 2009) and would have known that any proxy would be received from Westfield
direct.

In our view, to accept the 31 Proxies and to allow Mr Svehla to vote as proxy in these
circumstances was dishonest. If we are wrong about this as regards all 31 Proxies, we
find that Mr Fiorentino knew, at the very least, that the Karnib, GPL Solutions and
Westfield Head Office proxies were not valid, that there was no basis for treating
those persons as creditors of ERB and that he procured those proxies with purpose of
ensuring that the remuneration resolutions were passed at the meeting. This involved
knowledge or an intention which ordinary people would regard as dishonest.

In our view, in accepting the 31 Proxies and allowing Mr Svehla to vote as proxy for
those 31 persons (or, if we are wrong about all 31, then at the very least, in accepting
the Karnib, GPL Solutions and Westfield Head Office Proxies and allowing Mr Svehla
to vote as their proxy) at the 15 May 2009 creditors meeting, Mr Fiorentino used his
position (as Chairperson of the meeting) dishonestly with the intention of directly
gaining an advantage for himself, namely approval of his remuneration without the
need to go to court.
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433.

Even if we are incorrect in this conclusion,

@) we would have held that Mr Fiorentino, in accepting the 31 Proxies and
allowing Mr Svehla to vote as proxy, was reckless. His actions were reckless
because, in the circumstances in which the proxies were procured, he must, at
least, have suspected that there was a possibility that they were invalid, yet he
proceeded with the proxies regardless. Alternatively, at the very least, he must
have suspected that there was no basis for Mr Karnib, GPL Solutions and
Westfield Head Office to be lodging proxies (as referred to in paragraph 430
above), yet he proceeded with the proxies regardless. We do not find that Mr
Fiorentino was “intentionally dishonest” for the simple reason that we believe
that this section requires that the person be aware that his or her conduct was
wrong or dishonest and we are not in a position to make such a finding on the
evidence (cf Kwok v R (2007) 64 ACSR 307 at [70]);

(b) alternatively, if we are incorrect in the conclusion in (a), we would have held
that Mr Fiorentino, in accepting the 31 Proxies and allowing Mr Svehla to
speak or vote, failed to exercise his powers or discharge his duties in good faith
in the interests of ERB for the reasons set out in paragraphs 414 to 430;

(© Finally, if we were incorrect in each of the above conclusions, we would have
held that Mr Fiorentino’s conduct was, at least, lacking in the diligence or
reasonable care and diligence required by section 130.1b) of the Compiled
APES 110 and/or s 180.

Finding on Contention 4

434,

For the above reasons, we consider that Contention 4 is established. However, we
base this finding on our acceptance that the matters in sub-paragraphs 4(a) and (f) are
established.

Does Contention 4 establish, in itself, that Mr Fiorentino failed to carry out or perform
adequately and properly the duties of a liquidator?

435.

436.

437.

438.

Not every breach of clause 25.1.1 of the Code will constitute a failure by a liquidator
to carry out or perform adequately and properly his or her functions or duties.
However, in the light of the significance of this breach, as identified above, Mr
Fiorentino’s breach constituted such a failure.

Moreover, we have found that Mr Fiorentino acted dishonestly with the intention of
directly gaining an advantage for himself, namely approval of his remuneration
without the need to go to court.

In the circumstances, we find that Mr Fiorentino, in acting in the manner referred to
above, failed in this respect, to carry out or perform adequately and properly his or her
functions or duties.

We should note that if we are wrong about our finding that Mr Fiorentino acted
dishonestly with the intention of directly gaining an advantage for himself, we would
still have found that Mr Fiorentino’s conduct, as found, constituted a failure to carry
out or perform adequately and properly his or her functions or duties on the basis of
the alternative findings we would have made, as referred to in paragraph 433 above.
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v)

430.

Contention 5 — Mr Fiorentino acted negligently, without good faith or dishonestly
in procuring the 31 Proxies and PODs.

ASIC alleged, by Contention 5, that:

“In procuring the 31 Proxies and PODs from Mr Hammoud, Mr Fiorentino:

(a)

(b)

(©)

(d)

(€)

failed to act diligently as required by section 130.1b) of the Compiled APES
110; and/or

acted in breach of s 180 of the Act, in that he did not exercise his powers and
discharge his duties with the degree of care and diligence required by that
section; and/or

acted in breach of s 181(1)(a) of the Act, in that he did not exercise his powers
and discharge his duties in good faith in the best interests of ERB; and/or

acted in contravention of s 184(1)(a), (b) and (c) of the Act in that he was
reckless or intentionally dishonest and failed to exercise his powers in the best
interests of ERB; and/or

acted in breach of s 184(2)(a) of the Act, in that he used his position
dishonestly with the intention of directly gaining an advantage for himself.”

Matters upon which ASIC specifically relies in support of Contention 5

440.

441.

ASIC alleged that Mr Fiorentino procured the 31 Proxies and PODs from Mr
Hammoud in circumstances where:

(@)

(b)

(©)
(d)

(€)

Mr Fiorentino did not give the 30 April 2009 Notice and Report to Westfield or
any of the employee creditors of ERB; and/or

Mr Fiorentino had never directly contacted any of the former employees of
ERB to ascertain whether they had any debts or claims against ERB or whether
they wished for Mr Hammoud to represent them or communicate on their
behalf; and/or

Mr Fiorentino had pre-completed the 28 Employee Proxies; and/or

Mr Fiorentino did not consider Mr Karnib and GPL Solutions were creditors of
ERB; and/or

Mr Fiorentino’s purpose was to ensure that the resolutions approving the
liquidators’ remuneration were carried.

After the 15 May 2009 creditors meeting and purportedly pursuant to Resolution 1 of
that meeting, Messrs Fiorentino and Hamilton, as liquidators of ERB, paid themselves
by way of remuneration the total sum of $56,042.33 (plus GST) as follows:

(@)
(b)

on 15 May 2009, the sum of $50,683.63 (plus GST); and

on 3 June 2009, the sum of $5,358.70 (plus GST).
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Issue for determination — Contention 5.

442.

443.

The issue for determination under Contention 5 is whether Mr Fiorentino, in procuring
the 31 Proxies and PODs from Mr Hammoud:

@) failed to act diligently as required by section 130.1b) of the Compiled APES
110 and/or

(b) acted in breach of ss 180, 181(1)(a) or 184(1)(a), (b) and (c) and in addition, in
breach of s 184(2)(a) of the Act, in that he used his position dishonestly with
the intention of directly gaining an advantage for himself.

In substance, this Contention relies upon very similar matters to those in Contentions 3
and 4. The Contention related to “procuring” the 31 proxies and PODs in the
circumstances set out in paragraph 128 of the SOFAC (set out in paragraph 440
above). The essence of the allegation is that Mr Fiorentino was responsible for
procuring and pre-completed the proxies and PODs in circumstances where he

@) did not provide the notice and Report to the persons concerned,

(b) did not have any contact with any of the employees to ascertain whether they
had any debts or claims or whether they wished for Mr Hammoud to represent
them or communicate on their behalf

(©) did not consider Mr Karnib and GPL Solutions were creditors of ERB

and where his purpose was to ensure that the resolutions approving the liquidators’
remuneration were carried.

Finding on Contention 5

444,

445.

446.

For the reasons already set out in paragraphs 314 to 328, 333 to 341, 393 to 410 and
414 to 432 above, we consider that Contention 5 is established. However, we base this
finding on our acceptance that the matter in sub-paragraph 5(a) is established.

In our view, Mr Fiorentino did procure the 31 proxies and PODs in the circumstances
alleged in paragraph 128 of the SOFAC (see paragraph 440 above) and in doing so he
used his position as the liquidator and convenor of the meeting dishonestly with the
intention of directly gaining an advantage for himself, namely approval of his
remuneration without the need to go to court.

Even if we are wrong in this conclusion, we would have held that Mr Fiorentino did
procure the Karnib and GPL proxies and in doing so he used his position as the
liquidator and convenor of the meeting dishonestly with the intention of directly
gaining an advantage for himself. Even if we are wrong in this conclusion, we would
have held that Mr Fiorentino’s conduct, in procuring the 31 proxies and PODs in the
circumstances alleged in paragraph 128 of the SOFAC was of the character set out in
paragraph 433 above.
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Does Contention 5 establish, in itself, that Mr Fiorentino failed to carry out or perform
adequately and properly the duties of a liquidator?

447.

448.

(d)

449,

450.

451.

452.

The matter alleged in Contention 5 involves a very serious matter and we have found
that Mr Fiorentino acted dishonestly with the intention of directly gaining an
advantage for himself. This matter, in itself, establishes that Mr Fiorentino failed to
carry out or perform adequately and properly the duties of a liquidator.

We should note that if we are wrong about our finding that Mr Fiorentino acted
dishonestly with the intention of directly gaining an advantage for himself, we would
still have found that Mr Fiorentino’s conduct, as found, constituted a failure to carry
out or perform adequately and properly his or her functions or duties on the basis of
the alternative findings we would have made, as referred to in paragraph 446 above.

Contentions 6 to 14 — The Transfer of assets issue
ASIC dealt with Contentions 6 to 14 together

Contentions 6, 7 and 10. ASIC alleged that Mr Fiorentino failed properly to
investigate the affairs of the company including possible voidable transactions and/or
possible misappropriation of funds by the Directors of ERB during the period 9
August 2007 to 31 March 2008, the royalty payments payable under the Franchise
Agreements, and/or the source of the deposit of $300,000 to the ERB ANZ Pre-
liquidation bank account, and thereby acted in breach of various provisions including
section 130.1b) of the Compiled APES 110 and s 180 of the Act.

Contention 9. ASIC alleged that Mr Fiorentino failed properly to inform creditors of
all relevant matters in connection with the suspected Uncommercial Transaction and
the available remedies, in circumstances where he was seeking funding from creditors
to investigate the Business Sale Agreement, and thereby acted in breach of various
provisions including clause 13.4 of the Code, section 130.1b) of the Compiled APES
110 and ss 180 and 181 of the Act.

Contentions 8 and 11 to 14. ASIC alleged that Mr Fiorentino failed properly to
investigate the affairs of the company including the Business Sale Agreement as an
Uncommercial Transaction and/or a Related party transaction, and entered into a Deed
of Settlement and Release with BWI, Ms Issa and Mr Hammoud on 14 January 2009:

@ without properly assessing which remedies were in the best interest of the
creditors, ascertaining the true indebtedness of BWI and/or the Directors to
ERB and/or investigating and assessing the financial capacity of BWI or the
Directors;

(b)  without seeking the approval of the Court or of a resolution of creditors;

(c) without seeking legal advice in relation to the entering into, and settling of the
terms of the Deed of Settlement and Release.

ASIC alleged that by doing so, Mr Fiorentino acted in breach of various provisions
including section 130.1b) of the Compiled APES 110 and ss 477(2A), 477(2B), 180
and 181 of the Act.
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(i)

Contention 6

Matters upon which ASIC specifically relies in support of Contention 6

453. ASIC relied upon the following matters in support of Contention 6. These matters
were also relied upon in support of other contentions involving the Transfer of Assets
issue.

454.  Most of the matters relied upon by ASIC are supported by documentary evidence and
admitted in Mr Fiorentino’s Response. Unless we specifically note otherwise, we
accept the factual allegations set out in this section.

OSR Audit

455. By letter dated 13 October 2006, the OSR notified ERB that it was commencing an
investigation into the payroll tax obligations of ERB and any associated businesses.

456. ERB had not registered for nor paid payroll tax despite having a liability to do so since
2002.

457.  After receiving the OSR notification, Mr Hammoud sought the advice of Mr Bastas as
he was concerned that ERB may not be able to pay the OSR payroll liability.

458. Mr Bastas recommended that Mr Hammoud implement a "corporate restructure™ of
ERB which involved setting up a trust structure.

459. On 31 January 2007, the OSR finalised its investigation and Notices of Assessment
totalling approximately $669,935.45 were sent to ERB in respect of its payroll tax
liabilities (including interest) as follows:

@ 1 July 2002 to 30 June 2003 $113,979.56
(b) 1 July 2003 to 30 June 2004 $152,257.31
(© 1 July 2004 to 30 June 2005 $140,604.22
(d) 1 July 2005 to 30 June 2006 $173,155.95
(e) 1 July 2006 to 31 December 2006  $89,938.41.

460. By letter dated 23 February 2007, Mr Bastas advised the OSR that:

@ ERB was selling its business via a franchising scheme that would allow it to
raise funds to pay the outstanding amount of $669,835.45 [sic]; and

(b) as soon as funds became available from the sale, ERB would commit to paying
the OSR liability.

461. On 16 May 2007, the OSR approved an instalment plan for ERB to pay the
outstanding payroll tax liability which, at that point in time, had increased to
$724,246.45.

462. On 16 July 2007, ERB executed the following documents:
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463.

464.

465.

466.

467.

468.

€)) Franchise Agreement with Unlimited Beauty Pty Limited and Le Vert Pty
Limited, as franchisees, pursuant to which the franchisees were granted the
right to operate a business under the name "Ella Rouge" at Westfield Burwood,
100 Burwood Road, Burwood ("ERB Burwood Franchise'"); and

(b) Franchise Agreement with Unlimited Beauty Pty Limited, as franchisee,
pursuant to which the franchisee was granted the right to operate a business
under the name "Ella Rouge" at Level 2, Macarthur Square, Gilchrist Drive,
Ambarvale ("ERB Macarthur Franchise").

The Franchise Agreements referred to in the preceding paragraph provided, inter alia,
that from the commencement of the second year of the Franchise Agreement, the
franchisee would be required to pay an annual royalty calculated as follows:

@) In the 2nd year, 4% of Gross Receipts per annum, or $35,000 (plus GST)
whichever was the lesser;

(b) In the 3rd year, 4% of Gross Receipts per annum, or $40,000 (plus GST)
whichever was the lesser;

(©) In the 4th year, 4% of Gross Receipts per annum, or $45,000 (plus GST)
whichever was the lesser; and

(d) In the 5th year, 4% of Gross Receipts per annum, or $50,000 (plus GST)
whichever was the lesser ("Royalty Payments™).

On 2 August 2007, ERB executed contracts for the sale of business pursuant to which
ERB agreed to sell the following businesses operated by ERB:

@) ERB Burwood Franchise to Le Vert Corp Pty Ltd and Unlimited Beauty Pty
Ltd ATF for A&N Marouche Family Trust for $770,000 with a completion
date 2 August 2007; and

(b) ERB MacArthur Franchise to Unlimited Beauty Pty Ltd ATF for A&N
Marouche Family Trust for $770,000 with a completion date of 2 August 2007.

On 3 August 2007, several cheques, including bank cheques, totalling $1,530,000
were deposited to Westpac account no. 032055 402847 ("ERB Westpac 1 Account™).

ASIC alleged that, on the facts, it may be inferred that the deposit of $1,530,000
referred to in the preceding paragraph represented part of the sale proceeds from the
contracts for the sale of business referred to above. Mr Fiorentino admitted this.

On 9 August 2007, Mr Hammoud:
@ withdrew $1,000,000 from ERB Westpac 1 account; and

(b)  deposited $1,000,000 to Westpac account no. 037 145 418968 in the name of
Ali Hammoud and Manel Issa ("Hammoud Westpac 1 account').

On 27 November 2007, the OSR issued a further demand to ERB for $715,323.10.
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On 6 December 2007, ERB executed the following documents:

(@)

(b)

Franchise Agreement with Skinopia Pty Limited pursuant to which the
franchisee was granted the right to operate a business under the name "Ella
Rouge" at Castle Towers Shopping Centre, Castle Hill ("ERB Castle Hill
Franchise"); and

Franchise Agreement with AGP Beauty Pty Ltd pursuant to which the
franchisee was granted the right to operate a business under the name "Ella
Rouge" at Westfield Shoppingtown Miranda ("ERB Miranda Franchise").

The Franchise Agreements referred to in the preceding paragraph provided inter alia,
that from the commencement of the second year of the Franchise Agreement, the
franchisee would be required to pay an annual royalty calculated as follows:

(@)

(b)

(©)

(d)

In the 2nd year, 5% of Gross Receipts per annum, or $35,000 (plus GST)
whichever was the lesser;

In the 3rd year, 5.5% of Gross Receipts per annum, or $40,000 (plus GST)
whichever was the lesser;

In the 4th year, 6% of Gross Receipts per annum, or $45,000 (plus GST)
whichever was the lesser; and

In the 5th year, 6.5% of Gross Receipts per annum, or $50,000 (plus GST)
whichever was the lesser (“Royalty Payments™).

On 6 December 2007, ERB executed the following contracts for the sale of business
pursuant to which ERB agreed to sell the following businesses operated by ERB:

(@)

(b)

ERB Castle Hill Franchise to Skinopia Pty Ltd as trustee for the Skinopia Trust
for $900,000 with a completion date of 6 December 2007; and

ERB Miranda Franchise to AGP Beauty Pty Ltd ATF the Paradissis Family
Trust for $750,000 with a completion date of 6 December 2007.

On 6 December 2007, the following sums totalling $1,980,579 were deposited to
Westpac account no. 032-055 413909 ("ERB Westpac 2 account™):

(@)

(b)

$1,480,579 comprising inter alia the following bank cheques:
Q) $450,000 purchased by Skinopia;

(i)  $736,708.65 purchased by AGP Beauty Pty Limited,;
(iii)  $280,000 purchased by an unknown party; and

$500,000 from ERB Westpac 1 account.

ASIC alleged that, on the facts, it could be inferred that